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ANNEX 2 to

Veseli Defence Appeal against Decision on Motions Challenging the
Jurisdiction of the Specialist Chambers
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ANNEX1 to

"Veseli Defence Reply to the Consolidated Prosecution Response to
Preliminary Motions Challenging Joint Criminal Enterprise (JCE)"
[Public]

Peny6muka CpOuja
YCTABHU CY /]
bpoj: Vx-11470/2017
2020. rogune
beorpan

VYcraBau cyn, Bennko Behe, y cactaBy: npencennuk Cyma CHexaHa
Mapxosuh, npeacenuuk Beha, u cynuje MupocnaB Hukonuh, ap Tujana Ulypnan,
Tatjana Dypkuh, np Munan Wkynuh, Jluauja Bykuh, np Harama [lnasmwmh u ap
Hparana Konapuh, unanosu Beha, y moctynky mo ycraBuoj xanou I'. M. u K. P,
obojunie u3 A. kox Ilehu, u X. A. u X. X, obojune u3 3. xox Ilehu, Ha ocHOBY unana
167. craB 4. y Be3u ca unanoMm 170. YcraBa Penybnuke CpbOuje, Ha cennuim Beha
onpskanoj 1. okrobpa 2020. ronune, TOHEO je

OQIYKY

Onbwuja ce kao HeocHoBaHa yctaBHa xanba I'. M, K. P, X. A. u X. X.
u3jaBJbeHa MPOTHB panmu TyKuinamrTea 3a patHe 3nounte y npeamery Kru. 1/14 360r
IIOBpeJie IpaBa Ha JKMUBOT, 3ajeMueHor wiaHoM 24. YcraBa Penyonuke CpOuje, 1ok ce
y IIPEeoCTalIoM Jielly YCTaBHa kajba ogdairyje.

Ob6pasnoxeme

1. M.T. uP. K, o6ojunia u3 h. xox Ilehu, xao u A. X. u X. X, obojuna
u3 3. xon Ilehu, mognenu cy YcraBHom cyny, 15. aenemOpa 2017. rogune, mpeko
nyHomohauka M. I1, anBokara u3 beorpana, ycraBny xan0y npoTuB akta TyKuamTsa
3a parHe 3nounHe Kru. 1/14 ox 1. mapra 2017. rogusae u akta PenyOmudkor jaBHOT
tyxwramtBa Ktmo. 58/17 on 7. nenemopa 2017. rogune, 300T 1MoBpee mpasa u3 4.
24,25. u 32. Ycrapa Penryonuke Cpouje.
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[logHocuonm  ycraBHe kajnbe CYIITHHCKH —OCIOpPaBajy  paime
TyxunamTsa 3a patse 3nounse y npeamery Krtu. 1/14, a y kom npeaMery cy JOHETH
OCIIOPEHHU AKTH.

VY ycraBHOj )anou je, u3mely octanor, HaBeJIeHO:

- 1a je omrreheHrMa, OBJe TIOAHOCHOIIIMA YCTaBHE kKalibe, OCTIOPEHIM
aKTAMa MoBpeheHo mpaBo Ha 00Pa3IOKEHY CYACKY OUTYKY, KaO U ,,HAYEJIO JeTHAKOCTH
opy’Kja““, Kao eJeMeHTa MpaBa Ha MPaBUYHO cyheme;

- 1a Cy Y KOHKpETHOM ciiydajy moBpehene oapende un. 251. u 303.
3aKOHMKA O KPUMBYHOM TOCTYIIKY je€p CY OCYMIbUYEHH U HeTOB OpaHMIIall U3BPIININ
YBHJI U KOIIUpamE CIIMca IpeaMeTa rnpe Hero mro je ocymmuuenu J.K. cacnyman, te
cy noBpehene oapende unmana 300. u wrana 51. craB 1, kao u wrana 308. craB 2.
3aKOHHMKA O KPUBUYHOM TOCTYIIKY;

- 1a ,,;3aMeHHK TyXuona 3a paTHe 3JI0YMHE HHj€ CacIIyIIao CBE CBEIOKE
KOje Cy MpeIOKWIM KaKo caM 3aMEeHHMK TyXXuolla 3a paTHE 3JI0YMHE, TaKO H
ocymmuuenu J[.JK. u meroB Opanuian, kao M cam nyHoMohHuk omrehenux. On
ykynmHO 14 cBemoka 3ameHuka Tykuola 3a paTHE 3J0YMHE HUCY caclylllaHa JBa
CBEIOKA, OCYMIbMUYEHH U HEToB OpaHMial] Ccy MNPEeAJIOKUIN caciyllambe YeTUPU
CBE/I0Ka OJ1 Yera je caciaylllaHO CBEra JBa, 0K je MyHOMONHUK omTeheHnX npeiokuo
caciymame 12 cBemoka o1 KOjUX je caciylraHo mux ocam. O ocaMm cacimylIaHuX
CBEIOKa KOje je MpeIokKHO0 MyHOMOhHUK omTeheHnX, YeTUPU CBE0Ka Cy caciyllaHa
0e3 WEeroBOI NPHCYCTBa jep 3amMeHUK Tykuoma HHje 00aBeCTHO MyHOMOhHHMKA
omrTeheHnX 0 ’UXOBOM CacCyIIamy;

- 1a ,;3ameHuK TP3 HHje JOBOJFHO LIEHHWO, HUTH O0PA3JIOKHUO PA3JIoTe
300r KOjUX HHje Ja0 aaeKBaTHY CHAry OoKa3uMa H3BEICHHM TOKOM KPHUBHUYHOT
nocTynka npea Bummm cynom y beorpany y npeamery K. [1o.2. 48/10, autu noxkazuma
KOjU Ccy U3BeAeHU npen MehyHapoaHUM KPUBUYHHUM CYJOM 3a OuBLIy JyrociaBujy y
npeameruma 'M. Munyrunosuh u ap.' u 'B./DBophesuh’ koju cy jacHo yka3uBaau Ha
MOCTOjarh€ OCHOBA CYMIbE JIa j€ OJ1 CTpaHe MmpumagHuka 125. moropu3oBane Opurajie
Bojcke JyrocmaBuje Tokom 1999. rommre Ha monapydjy ommtuHa Ileh, [lewanw,
‘BakoBuna u ap. u3BpiieH Behn Opoj KPUBHYHUX JleNla PATHUX 3JI0YMHA U JPYTHUX
KPUBUYHHX JIe1a MPOTUB Mel)yHapOoIHOT MpaBa ¥ YOBEUHOCTH Ha IITETY U1 a0aHCKe
HaAIIMOHAJIHOCTHU;

- Jla je moJHOCHOIMMa IOBpel)eH MpolecHONpPaBHU acleKT MpaBa Ha
JEIOTBOPHY UCTpary;

- 1a ,,y KOHKpeTHOM ciy4ajy 1) 3amenuk Tyxuora HHje caciiyniao cBe
MpeJIoKEeHe CBeoKe 2) Ma HUje Jao pasjiore 300T yera je cMarpao Ja je HBHUXOBO
caciymame HemoTpeOHo, a moceObHo 3) na Huje o0pas3nokuo 300r yera MCKasu
MOjeIMHUX CacllylllaHUX CBEJOKa HUCY OUITM JOBOJbHU 32 JajbU HACTaBaK KPUBHUYHOT
nocrynka (nmomyt Hiop. uckasza Jl. O. koju je HenmocpenHo umeHosao H. M. 'M.' kao
M3BPIIHOIA KPUBUYHKX JieNla, a KOju je 0mo komanmanT 177. BTOx* (Mucnu ce Ha
Bojaorepuropujanau ogpen [leh) ,,omakie npouctuue aa je y komanau 125. Mmr6p Ouo
JacHUX ca3Hamwa O 3JIOYMHUMA NMOYMEEHUM Y BbUXOBOj 30HH OJIFOBOPHOCTH) HE MOXKE
ce, BaH pasyMHE CyMmb€, 3aKJbYUHUTH Ja j€ 3aMEHUK CIPOBEO JeIOTBOPHY U e(UKACHY
ucrpary*;

- 1a ,,IOMHOCHOIIM YCTaBHE )kallbe HarjaiiaBajy jaa cy y norahajuma y
IUXOBUM MECTHMA y KOjUMa CY KUBEIN U3TYOMIH HAjOJIMKE CPOTHHUKE U 12 Y HajMamby
PUKY UMajy MpaBo Ha TO Jia OATOBOPHU 3a YOHCTBa, HAMAJE U pacesbaBame ITUBUIIHOT
CTAaHOBHUIITBA OY/y aJIeKBaTHO CAHKIIMOHUCAHU";
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- J1a TIOCTOj€ HajMamke YeTUPHU JOKYMEHTa Koja ykasyjy naje 177. BTOxn
npernountbeH 125 mMTOp (Muciu ce Ha 125. motopuzoBany Opuramy Bojcke
Jyrocnasuje, unju KOMaHIaHT je Ono ocymMmuYeHn) npe 15. maja 1999. ronune;

- Ja je ,,04dIVIeAHO Jia HaJUIe’KHAa TYKWJIAITBA, W3 MOTIIYHO
HEONpPAaBAAHOT pa3jiora HUCY HHU Yy3ena y o03up AePUHHUIM]Y KOMaHIHE
OJITOBOPHOCTH, ..., omTeheHn HUCY AOOWIM OATOBOpe Ha OpojHA THTama, JOK je
CBEYKYITHU YTHCAK TaKaB JIa Ce M3 HCTPAXKHOT MOCTYIMKA KOjU je CIPOBEO 3aMEHHK
Tyxkuona 3a paTHe 3704MHE, a MOJPKAJI0 APYTOCTENCHO TY)XHUJIAIITBO HE MOXKeE, BaH
pasyMHE CyMb€, 3aKJbYUUTH Ja j€ HAAJICKHHU JP)KaBHU OpPraH 030MJHHO MOKYIIA0 /1a
OTKpHje 1ITa ce JECUJIO y Be3u ca oBUM norahajuma Ha KocoBy. llTaBuie, unuu ce
Hemoryhum n3z6ehu 3akspydax Ja je 3aMeHHK JIOHEO UCXUTPEH M HEOCHOBAH 3aKJby4aK
Jla HEMa JI0BOJHHO JI0Ka3a 3a ONTYKEHE, CBE Y LIMJbY 3aBpILIETKA UcTpare™.

[IpennoskeHo je YCTaBHU Cyl YCBOjU YCTaBHY *ajily, yIBpIU MOBPEAY
O3HAYCHUX TpaBa, Ja MOHUIITH OCIIOPEHE aKTe M HaJoXH TyKWIAIITBYy 3a paTHE
3mourHe U Penmy0nMukoM jaBHOM TYXXWIJIAIITBY Ja MOHOBE MOCTYMAK, JAa UM JIOCYAH
HaKHaJy HeMaTepujaHe ITEeTe, a TPAXKEHH CY M TPOLIKOBU MOCTYIIKA.

2. Tlpema onpen6u wiana 170. YcraBa Penybnuke CpOwuje, ycraBHa
xanba ce MOXKe M3jaBUTH MPOTHB MOjeIMHAYHUX aKaTa WM PaIibu Jp>KaBHUX OpraHa
WM OpraHu3alyja KojuMa Cy IIOBepeHa jaBHa oBjalihema, a Kojuma ce noBpelyyjy uim
yckpahyjy JbyACKa WM MamHHCKA MpaBa M CI000Je 3ajeMueHe YCTaBOM, ako Cy
UCIPIJbCHA WM HHUCY MpeaBul)eHa Ipyra MpaBHa CPENICTBA 38 BbUXOBY 3aLITHTY.

Y TOKy mocTynka HpyXamka YCTaBHOCYJICKE 3alliTUTE, I1OBOJIOM
HCIIUTHBAaKha OCHOBAHOCTH YCTaBHE XKaJI0e y TpaHUIlaMa UCTAKHYTOT 3aXTeBa, Y CTABHU
CyIl yTBphyje /1a 1 je y MOCTYNKY O/Ty9rBamka O MpaBuMa 1 o0aBe3ama MoJHOCHOIA
ycTaBHE jkanbe moBpeheHo uiam yckpaheHO HeroBo YCTaBOM 32jeMYEHO IMPaBO MU
cio0011a.

3. YcraBHH cyn je, y CIPOBEIECHOM MOCTYIIKY, U3 cruca mpenMera Krtu.
1/14 Tyxunamsa 3a paTHe 3104uHe U qonuca Bumer cyna y beorpany — Onesbeme 3a
patHe 3mounne of 11. pedbpyapa 2020. rogune, n3mel)y ocTayior, yTBpAHO:

3.1. YumeHule U OKOJTHOCTH KOj€ ce 0OAHOCE Ha npeAaMeT TyKuiaiTsa
3a patHe 3mounHe Ktu. 1/14:

- na je Tyxxunamrso 3a patHe 3104uHe (y qasbeM Tekcry: TP3) 18. maja
2014. ronune noneno wHHUNMjaTUBY KTH. 1/14 3a mokperame KpUBHUYHOT MOCTYIKA
npoTHB KoMaHaanTa 125. mt6p, 6opbene ¢popmanuje 6usmer [Ipumrunckor kopmyca
Bojcke Jyrocnasuje — J1.)K, 300r nocrtojama OCHOBA CyMH-€ /1a j€ YYUHUO KPUBHUUYHO
JIeJIO PaTHU 3JI0YMH MPOTUB LIMBUJIHOT CTAHOBHUIITBA U3 wiaHa 142. ctas 1. K3J;

- ma je TP3. 28. jyna 2014. roguHe noHeno HapenlOy O CIpoBohewmy
uctpare Ktu. 1/14 mpotus [[.)K, 300r mocrojama OCHOBa CyMI-€ Jia j€ ,,3a BpeMe
opyXaHor cykoba Ha Teputopuju AyroHoMHe nokpajuHe KocoBo u Meroxwuja, usmehy
Bojcke CP Jyrocnasuje u Ilomunujckux cHara Pemyommke CpOuje ca jegHe cTpaHe H
MpunagHuKa HaopyxaHe BojHe dopmaruje Ocnodoamnayuke Bojcke Kocosa ca apyre
CTpaHe, KOju je HeMel)yHapOoIHU OpYy>KaHU CYKOO, T€ HCTOBPEMEHOT OPY>KaHOT Cyko0a
koju ce Boauo m3mely opyxanux cHara CPJ u opyxkanux caara Koamunuje HATO
nakra y nepuoay oxa 23. mapta a0 10. jyra 1999. ronune kao mehyHapoIHU Opy>KaHU
cyko0, kao mpunaaHuk Bojcke JyrocnaBuje y uMHY NMYKOBHHMKAa W Ha IOJOXajy
komaHnanta 125. motopusoBaHe Opurama — KocoBcka MwutpoBuia, oaroBopad 3a
MpUMEHY mpornuca Mel)yHapOJHOT XyMaHUTAPHOT TpaBa O 3aIITUTH IIUBUIIA U FlbUXOBE
MMOBHHE U OBJAMINeH J1a pyKOBOJIU U KOMaH/Iyje CBUM jeIMHUIIaMa U dopMaIjama y
cactaBy cBoje Opuraga M Kpo3 oBjamheme Ja KOHTPOJIMIIE CBOje MOTYUIEHE Y
n3BplIaBamy Hapehemwa, uMajyhu eekTuBHY KOMaHIAHY BJacT Haj CBUM nojpeheHnM
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jenuHuiniama, na u Hax oapeaom 177. BTOq Ileh (Bojuorepurtopujanuau onpen [leh),
KOjU je OMO ToJl F’eroBOM KOMAaHJIOM, Ha OCHOBY ujaHa 16. Taga Bakeher 3akoHa o
on0paHM U Ha OCHOBY noceOHOT Hapehema Bule komanie 0 mpeTnoYnbaBamy,. .., a
j€ TaKo KpIIuo npaBuiia u3 wiana 3. ctas 1. tauka 1. mox (a.), wiana 33. ctaB 2. ¥ 4jaHa
49. IV XeneBcke KOHBEHIMj€ O 3alUTUTHU rpahaHCKUX JMLA 3a Bpeme paTta ox 12.
aBrycta 1949. rogune u npaBwia u3 unaHa 51, 52, 75, unana 85. tauka 3a u 4a
HonyHckor mpotokona y3 JKeneBcke koHBeHIje on 12. aBrycra 1949. romune o
3amTUTH XKpTaBa MehyHapoaaux opyxanux cyko0a (IIporokomn 1) u mpaBwiia u3 uinana
4, 13. ctaB 2. u unana 17. craB 2. JlomycHKOT poTokosia y3 JKeHeBcKe KOHBEHIIH]E OJ1
12. aBrycra 1949. roguHe O 3alITHTH XpTaBa HeMel)yHaApOIHOT OpYy>KaHOT CykoOa
(ITporokomn II), ynme je W3BPLIMO KPUBHUYHO JEJIO PATHU 3J0YMH MPOTHB LIUBHIHOT
craHOBHUIITBA U3 wiaHa 142. ctas 1. K3J y Be3u wnana 30 K3J%;

- Ia ce mocTynak Boauo y npeamery TP3 1/14;

- J1a U3 3allCHHMKA O caciyllamy ocyMmuueHor ox 31. jyma 2014.
roauHe npousnasu na je J.K. tpaxuo na My ce y ckiany ca uwiaHoM 68. ctaB 1. Tauka
7. 3aKOHHKA O KPUBUYHOM IOCTYIKY OMOTYhH JIOBOJAHO BpPEMEHA 3a MPHUIPEMae
on0paHe, T je MoCTymnajyhu Ty)Kuial MpeKUuHYo Cacayllamke U OJIPEIHO Ja CE HACTABH
1. cenrembpa 2014. ronune, a Koje ce HUje HACTABUJIO 03HAUYEHOT J1aTyMa;

- ma OpaHMIIal OCYMEHYEHOT HHje MOTao Ja MOCTYIa y MpeaIMeTy 300r
HITpajKa aJBOKaTa;

- na je 24. mapta 2015. ronruHe aBOKaTCKU IPUIIPABHUK U3 a/IBOKATCKE
KaHIleJIapuje OpaHHolla OCYMIHUYCHOT TMPEy3€e0 JBa PErHUCcTpaTopa M jelaH JUCK ca
KOIMjaMa MaTepujajia Koju ce ogHoc Ha npeamer Kru. 1/14;

- Ja OCyMBHYEHH HHUje caciaymad 16. anpwmaa 2015. roguHe ycien
OTpaBIaHOT U30CTaHKa OpaHuoLa, Beh je cacmyman 28. ampuna 2015. ronune; Takole,
caciymiame je HactaBjbeHO 12. maja 2015. roguHe U HA TOM caciyllamby, 3aMEHHUK
TYKHOIIA je OJIpeIo Ja ce Mmo30By U ucnurajy ceexponu b. H, B. C, 1. 3, J. I, M. B,
H.JILJ, K. B,B.J,4. I, M. J,Jb. B, T. M. u C. J, a ocyMBUYCHH j& TIPEITIOKUO Ja
ce y cBojcTBY cBenoka ucrmrajy B. JI, H. I1, A. C. u M. C;

- na je TP3 ynyruno akt Ktu 1/14 Gpannony n ocymmudeHom na 19,
21, 21, 22. u 26. maja 2015. roquHe mpUCYCTBY]jYy McnUTHBawky ceenoka /1. J, B. J, M.
ILB.C, T.M,Jb. B, . H, 1.3, IL. J, M. B, 4. I, K. b. u J. [;

- 1a cy MpUWJINKOM ucnuTuBama ceenoka — 1. J, Jb. B, I1. J, B. H, Y. 11,
M.B, XK. b, J. I,M.J,A.C,M. C, T.M, B. J. u JI. 3. usmehy ocranux, Ouim npucyTHu
Opanmnarn — ansokatr B.Y. wim mo 3ameHnukom myHomohjy agBokat M.M, kao u cam
OCYMILHYCHU;

- na cy 24. neuemOpa 2015. ronuHe MOTHOCUOIM yCTaBHE Kajube Jaiu
nyHomohje aaBokaty H. Y. na ux 3actymna y npeamery Ktu. 1/14;

- Ja cy ucnutuBamy cBefoka 3. II. mpucyctBoBanu Opanuiarn (1o
3aMeHHYKoM myHomohjy 3a anBokata DB.YU. — agsokar C.II), ocymmuueHu u
nyHomohHuk omrehennx — anpokat H. U;

- na je Opanwmnan ocyMmmuueHor 18. menemOpa 2016. roguHe ymyTHO
MOJIHECAK y KOME je HaBEJICHO JIa HeMa HOBUX JIOKA3HUX MPEIIOra;

- na je TyxwuamTBo 3a patHe 3mounHe 13. jyna 2016. roguHe ymyTuio
Mo3uB OpaHUOILy, OCYMIbUYEHOM U afiBoKaTy H. U. 1a npucycTByjy T0Ka3HUM paambama
—ucnutuBawy ceenoka [, J, Jb. A, 1. T. u . Tp;

- na je myHoMohHHK ommtehennx mogaeckoM of 16. jyra 2016. rogune
IIPEJJIOKUO Ja ce y cBOjcTBY cBenoka ucnurajy M. I', 5. M, 3. P, II. H, T. 1, Jb. A, /1.
T, I. J, . b, pebepent 3a 0Oe3bemnoct 2. MoTOopu3OBaHOr OarajboHa y 125
MOTOpH30BaHO] Opuraau, pedepeHT 3a Oe30eqHOCT OKIOMHOr OarasboHa y 125.
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MOTOPHM30BaHO] OpUraau 1 HaYelHUK opraHa 6e36ennoctu Bojuor okpyra [Tpumtuna.
3a mocneama TPU CBEIOKA MPEAJIOKEHO je Jla ce UMe U ajipeca MmpudaBe CIyKOCHUM
yTeM;

- na je TP3 obaBecTmino OpaHHMOIla OCYMEH-HMYEHOT W IYHOMOhHHKA
omreheHnx 0 UCTUTHBAKY BUIIE CBEIOKA; MyHOMOhHHK omTehenux je 6uo mpucyran
uctutuBawy T. [, M. I', 5. M. u /1. b;

- 1a je MunucrapcTBo ondopane — BojHoGe30e1HOCHA areHiuja akTom
CII. T 12953-2 ox 15. centemOpa 2016. rogune, noctynajyhu mo 3axteBy TP3,
obaBecTmia TyXuUIalITBO O MMEHUMa W ajpecama pedepeHta 3a Oe3demHoct 2.
MOTOpH30BaHOT OarasboHa y 125 mortopuzoBanoj Opuramu (. O.), pedepenra 3a
6e36emHOCT OKJIOMHOT OaTtasboHa y 125. moropusoBanoj Opuranu (b. T.) u HauenHUKa
oprana 6e30exnoctu Bojuor okpyra IIpumuna (B. B, a nakon mera H. L1.); na cy o
caciyllamky OBa YETUPH CBEIOKa 00aBEIITEHN OCYMIBbUUEHU U HeroB OpaHuIall, Te 1a
nmyHoMohHUK omTeheHnX HUje MPUCYCTBOBAO UCIIUTUBAKY OBA YETUPH CBEJIOKA;

- na je y TP3 13. nenem6pa 2016. rogriHe, HAKOH UCITUTUBAA CBEIOKA
H. 11, onpkan cacTaHak; U3 TPAHCKPUIITA MPOU3UIA3H JIa Cy CACTAHKY MPUCYCTBOBAIIN
3aMEHUK TY)KHOIla 3a paTHe 3j04uHe, aaBokarT H. Y, OpaHuman OCyMBUYEHOT H
OCYMIbMYEHH; Ha CACTAHKY je paclpaBsbaHO O MpeaJIory MyHoMOohHUKa omTeheHnx aa
ce ucnutajy u ceegouu 3. P, /1. T. u Jb. A; on ucnurusama cenoka Jb. A. ce ogycrano
300T KEroBOI TEIIKOT 3APaBCTBEHOT CTama; 3aMEHHUK TYXHOLAa je MCTakao Ja hMa
npoOaem noctase no3ua ceenornuma 3. P. u [I. Tp. (koju xuBe Ha Teputopuju Kocosa
u Meroxuje), 1a He MOXe JIa UM C€ ypy4dH MO3UB Mpeko BojHoOe30e1HOCHE areHnuje,
Ia Hema opjamheme 1a KOMyHUIIUpa ca Ty)XuoreM u3 [IpuituHe, HUTH J1a JOCTaBy
no3uBa Bpmu EYJIEKC, Te na je ampeca kojy mMa HEAOBOJbHA U Ja MY C€ IOIITa
BpaTtuia; ocymMmmuueHu je HaBeo na JI. Tp. xuBu y TpeOumy; TyXKuIall je y TOKY
noctynka crnomeHyo u cemoke II. H. u I'. J, anu o wuMa HHje pacnpaBibaHo;
nyHoMohHuK omTeheHHx je 0cTao Ko CBOjUX IpPEeAsiora;

- na je mocrynajyhe TyxumamrTBo y TOKy MOCTYIKa MPUOABUIIO
HEOIXOJIHY JOKYMEHTAIUjy U mojaTke of, u3mely ocranux, Munucrapctsa onopase -
BojuoOe30eqnocHe arenmnmje, Mexanm3ma 3a MeljyHapoJHE KpHUBHYHE CYIOBE —
Orpanak y Xary, na Bpuii yBuja y apyre npeamere TP3; y cnucuma mpeamera ce
Hasaszu, nmox natrymuma 15. asrycr 2014. romune u 9. ¢ebpyap 2015. ronumne,
MpeIMMUHAPHA €KCIIepTCcKa cryauja — ,,OAroBOpHOCT KOMAaHJIHUX CTPYKTypa 125. u
549. moropusoBane Opurage Bojcke JyrocnaBuje 3a 37104MHE NOUYMEEHE O]l CTPaHE
BUXOBUX MPUIMAJIHAKA W TPUNAJHUKA APYIHX KOMAaHIU M jeIUHHIA y FUXOBOM
cacTaBy y 30HU JiejcTBa TUX OpHraja 3a mepuoj Mapr - jyH 1999. ronune*;

- ma je mapenobom TP3 Ktu 1/14 ox 13. memem6Opa 2016. romune
3aBplIeHA UCTpara Koja ce BOAMIIA IPOTHUB OCYME-HYEHOT 300T KpUBUYHOT JIejia PaTHU
3JI0YMH MPOTHUB LIUBWJIHOT CTAaHOBHUIITBA K3 wiaHa 142. K3J, jep je crame cTBapu y
UCTPa3H IOBOJHHO Pa3jalllbEeHo;

- na je aktroMm TP3 Ktu. 1/14 ox 13. nenem6pa 2016. ronune obaBemreH
anaBokat H. Y. na je 3aBpiieHa ucTpara, a KOju akT je aaBoKaT mpumuo 21. genemoOpa
2016. rogune;

- na je ocrioperoM Hapenoom TP3 Ktu. 1/14 ox 1. mapta 2017. ronune
o0ycTaBJbeHa HCTpara NpoOTUB OCYMILHMUEHOT, jep HeMa JJOBOJbHO J0Ka3a 32 OMNTYKEHE;

- na je TP3 akxtom Ktu. 1/14 ox 2. mapra 2017. ronune ob6aBecTuso
anBokara H. Y. na je TyxumamTBo noHeno Hapeady o o0ycTaBu HUcTpare, Kao M Ja
NPOTHB HapeaOe, Ha OCHOBY wiaHa 51. ctaB 1. 3akoHMKA O KPUBHYHOM MOCTYIIKY MMa
MIPaBO J1a OJIHECE MPUTOBOP HEMOCPETHO BUILIEM JABHOM TY)KHOILY; TOCTaBHA Hapea0a
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Ha akTy HocH natyM 3. mapt 2017. romuHe, a akT caap>kKu U KOHCTaTalujy oa 9. mapra
2017. rogune na ,,akT HHUje ypyUueH, M03BaTH MyHOMONhHUKA pajiu Mpey3uMama akTa;

- J1a je OCTIOpeHNM peliemheM PenyOnnykor jaBHOT TyxunamTsa Krmo.
58/17 on 7. neniem6pa 2017. roguHe o0MjeH Kao HEOCHOBAH MpUroBop ajBokara H. Y.
u3jaBibeH npotuB Hapenoe TP3 Ktu. 1/14 ox 1. mapra 2017. rogune; 1a je y OCIOPEHOM
pemewy, u3Mel)y ocraior, HaBeneHo aAa je ,,ocymmuueHu J[.JK. mocraBibeH 3a
KoMmaHJaHTa 125. MmoTopu3oBaHe Opuraaa ca cenuireM komanae opuraga y KocoBckoj
MuTtpoBuiu Ha aaH 12. jyna 1998. rogune, oBa 6purana je Tokom 1999. rogune Ouna
notunmeHa [lpumTuHckoM kopmycy mon kKomanaoMm renepana H.II.  3omy
OJITOBOPHOCTH OBE Opuraje mpeicrasbaiie cy teputopuje Onmrune Jlemocasuh,
3Beuan, KocoBcka Murposuiia, 3youn norok, Cpouna, Byuurps, ['muna, Hctok, Ileh
u Jleuanu. Ha oBom noapyyjy Hanasu ce npeko 500 cena, na u ceina rie ¢y ce J0roJuiu
3JIOYMHH KOjU Cy y TUTamky. bpurana je Ouna moce6HO aHra)xoBaHa y bopbama mpoTuB
jemuauna Ocnobonunauke Bojcke KocoBa y pejony bajrope, Jlpenuna u Pyroscke
kinucype. OcyMBHYEHH KOMaHIAHT OMO je oBjamheH W AyKaH Ja JOHOCH OMJyKe,
MOCTaBJba 33/1aTKE jeIMHUIA, KOHTPOJIUIIIE U3BPIICHE TUX 3a]aTaKka, 3aXTeBa HUXOBO
JOCJEeIHO U3BpLIEHe 0e3 003upa Ha MoTelkohe Koje ce M0jaBibyjy TOKOM HUXOBE
peanuzanuje. OCyMBUYSHH y CBOM HCKa3y HUje criopuo unmenuly na je 177. BT Ileh
010, TPETHOYHMIbEH HHETOBOj jJEIUHHIM, ajlk je TBPAMO Ja je 10 KOHKPETHOT
MpeTnounmea oo mnocie 15. maja 1999. roamue, nmakie mocie H3BPIIEHUX
3JI0YMHA Ha TOj TEPUTOPUjH.... CBEIOUM CYy JEIMHCTBEHU y CBOJUM TBpAMKAMa Ja
HUKaJa HUCY YYJIM 3a 3JI0YMHE y cenuma y okosnnu [lehu y kojuma cy ce pemaBanu
KOHKPETHH PaTHH 3JI04MHH, Beh 1a cy 0 \brUMa ca3Hallu Mocje paTa Wi U3 LITaMIe y
BpeMe Moju3ama ONTYKHUIE TPOTUB U3BPIIMIIAIA OBOT 3JI04YHHA,.... OBE OKOJIHOCTH,
YIaJbeHOCT OJ JIUI[a MECTa W HEMOCTOjame HEMOCpPEAHE pajuo WIH Jpyre Be3e Ha
TEpeHy, Y KpUTUUHO BpeMe, u3Mel)y OCyMBUUYEHOr U KOMaHJIaHTa JeIMHULIE YUjU CYy
MIPUIATHUIN BPIIWIIU 3JI0YMHE PEATTHO IOBOJIU Y MUTAKkE MOTYhHOCT KOMaHJaHTa J1a
MO’K€ UMaTH Ca3Hama O CTaly Ha TEpeHY Y BpeMe U3BpIICHa KOHKPETHE aKiuje, Win
0 MOHAIIAKY MOjeIMHUX MPUTIATHNUKA OApe/a, Kao U Ja YOIIIITe UMa MPEJCTBY O TOME
mra ce nemasano y cenuma JbyOenuh, Bymika, [1naBpane u 3axad, ma na je uMao
pasjora Ja Ha aJiekBaTaH U epuKacaH HayHMH pearyje y by ClipedyaBama U3BpIICHa
KOHKPETHMX 3JI0YMHA‘;

3.2. UumeHulie ¥ OKOJIHOCTH KOj€ c€ OJJHOCE Ha mpeaMeTt Bumier cyna y
beorpany — Onememe 3a patHe 3nounne K. [1o.2. 48/10:

- ma cy mnpecynom Bumer cyma y beorpagy — Opeseme 3a parHe
snounne K. I1o.2. 48/10 ox 11. debpyapa 2014. ronune oxkpusibenu T.M, C.I1, C.K,
b.b, A.C,M.H, P.M, C.M. u /I.b. ornamenu kpuBuM Jia Cy Ka0 Cau3BPIINOIN YIHHUIH
KPUBUYHO JIEJIO PATHU 3JI0YMH MMPOTUB IIUBUIIHOT CTAHOBHUINTBA U3 uiaHa 142. craB 1.
K3J y Be3u umana 22. K3J u u3pedyeHe cy UM KazHE 3aTBOpA; MCTOM IPECYOM
okpussbern P.b. u B.K. cy ocno6ohenu o ontyx0e na cy ka0 cau3BpUIMOLN YIUHHIIN
Hampe HaBeJeHO KPUBUYHO JIETIO;

- 1a Cy peliemeM AmnenanuoHor cyna y beorpany — Onesbeme 3a paTHe
smounne Kok.1. Ilo.2. 6/14 ox 26. ¢ebpyapa 2015. rommne ycBojeHe xanbe
OKPHUBJbEHUX, T€ j€é YKHHYyTa mpecyaa Bumer cyna y beorpany — Onesmeme 3a patHe
snmounHe K. ITlo.2. 48/10 on 11. ¢ebpyapa 2014. roguHe u mpenmMer je BpaheH
IIPBOCTENIEHOM CYyJly Ha TIOHOBHO Cyhemwe;

- J1a je KpUBUYHU IOCTYyMaK HACTaBJbEH y MpeaMery Buier cyma y
Bbeorpany — Onesmeme 3a patae 3nounne K. [1o.2. 4/15.

4. Ogpenbama YcTaBa, Ha 4Mjy TIOBPENY C€ MO3UBAjy MOJIHOCHOIU Y
yCTaBHOj kaji0u, yTBpheHo je: 1a je JbyACKH )KUBOT HETIPUKOCHOBEH (WwiaH 24. cras 1.);
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na je GU3NYKK U NMUXUYKY UHTETPUTET HenmoBpeAuB (WwiaH 25. cTaB 2.); 1a HUKO HE
MOXKE OWTH H3JIOKEH Myuelry, HEUOBEUHOM WM IMOHMXKaBajyheM IMoCTynamwy WU
KaKHbaBalky, HUTU IOJBPrHYT MEAMIMHCKMM WM HAaydHUM orieauma 0e3 CBOT
cJ1000/IHO JTaTOr MpHUcTaHKa (wiaH 25. craB 2.); Jla CBaKO MMa IPaBO Jla HE3aBUCaH,
HENpHUCTpacaH U 3aKOHOM Beh yCTaHOBJbEHM CY/[I, IPABUYHO U Y Pa3yMHOM POKY, JaBHO
pacrpaBy ¥ OJUIy4d O H-ETOBUM IIpaBUMa M 00aBe3aMa, OCHOBAHOCTH CyMHhE KoOja je
Ouita pasjor 3a MOKpeTame MOCTYIKa, Kao M ONTyx0ama nmpoTuB mwera (wian 32. crtaB

L.).

Opnpenbama 3akoHUKa O KpUBHYHOM TOCTYIKY (,,CykOeHU TIacHUK
PC*, op. 72/11, 101/11, 121/12, 32/13 u 45/13) npommcaHo je Ja: OBaj 3aKOHUK
yTBplyje mpaBuia 4uju je LWJb J1a HUKO HEBUH HE Oyae ocyheH, a j1a ce yUMHHOIY
KPUBHUYHOT JieJla M3PEKHE KpHUBMYHA CaHKIMja I0J YCJIOBUMa KOj€ IIpOIHUCYje
KPUBUYHH 3aKOH, HA OCHOBY 3aKOHHUTO U MPABHUYHO CIIPOBEIEHOT MocTynka (wiaH 1.
ctaB 1.); 1a je KpUMBUYHU IOCTYIAaK MOKPEHYT JOHOLIEHEM Hapeade o crnopBohemy
uctpare (wian 296.) (uwran 7. ctaB 1. Tauka 1)); A2 je OCHOBHO IPaBO M OCHOBHA
JY’KHOCT jaBHOT TY>KHOIIa TOBEHE YUMHUIIAIA KpUBUYHUX Jena (wiad 43. ctas 1.); na
3a KpMBUYHA JIeJa 3a KOja c€ TOHU MO CIYyKOEHO] AYKXHOCTH, JaBHH TYXKHJIAIl j&
HaJJIeKaH J1a CIIpoBOIM ucTpary (wiad 43. ctaB 2. Tauka 3.); Ja OKpUBJBEHHU, OJTHOCHO
OCYMIbMYEHHU KOjH je caciylllaH Mo ojapendaMa O caciyllalkby OKPHUBJBCHOT U HErOB
OpaHmIIall, UMajy IIPaBo J1a pa3MaTpajy CIuce U pas3rieaajy NpUKYyIbeHe IpeaMeT KOju
ciyxe Kao joka3 (wian 251. craB 1.); na ce uctpara nokpehe npotus oapeheHor nuua
3a KOje TI0CTOj€ OCHOBU CYMHbE JIa j€ YUMHUIIO KpUBUYHO Jiefio (diaH 295. craB 1. Tauka
1)); a ce y UCTpa3u MPUKYIIbajy JTOKa3u U MOAAIM KOjU Cy TOTpeOHH J1a Ou ce MOriio
OTy4nTH Aa i he ce moauhu onTyXHUIA WK 00YCTABUTH MOCTYIIAK, I0KAa3U KOjU Cy
MOTPeOHHM J]a ce YTBPAM UISHTUTET YYUHHUOILIA, TOKA3H 32 KOje TIOCTOjJH OMAcHOCT J1a Ce
Hehe Mohu MOHOBUTH Ha IITABHOM IPETpecy Uiu OU BUXOBO U3BOhEeHmE OUII0 OTEKAHO,
Kao U JPYTH JI0Ka3u KOjU MOTY OMTH O KOPHUCTH 3a MOCTYIAK, a Yhje ce u3Boheme , ¢
003UpOM Ha OKOJHOCTH CiIy4aja mokasyje menucxomanum (wian 295. ctaB 2.); 1a je
JaBHU TY)XWJAI Ty>KaH Ja OpaHUOIly OCYMEHYEHOT YIYTH TMO3MB Ja MPUCYCTBYje
caciymniamby OCyMIBUYEHOT, OJJHOCHO JIa OCYMILHUYEHOM M FeTrOBOM OpaHHOIy YITyTH
MO3UB, a olITeheHor 00aBecTH 0 BpEMEHY M MECTY HCIIUTHBAaba CBEIOKA MM BEIlITaKa
(unan 300. cTaB 1.); 1a je jaBHU Ty)XMJall Ty>KaH J1a OCYMEBHUYEHOM KOjH je caciIyllaH
U BEroBoM OpaHMoOIly oMoryhu 1a y poKy JIOBOJbHOM 3a TpHIPEMame OJ0paHe
pa3MoTpe CHHCE U pasrieajy mpeaMeTe Koju ciryxe kao nokas (wiad 303. cras 1.); na
jaBHM TYXHJIAIl MOKE Yy TOKY HCTpare Jga OJyCTaHE OJI TOmEHa OCYMIHYCHOT H
o0ycTaBH UCTpary ako Hema JIOBOJbHO JI0Ka3a 3a ontyxeme (wian 308. cras 1. Tauka
3)); na kana Hale 1a je cTame CTBApU y UCTPA3H JOBOJHHO Pa3jallllbeHO JaBHU TYXKHUJIAIL
he moHetm HapenOy O 3aBpIIETKY HCTpare Kojy he J0CTaBUTH OCYMEHYEHOM H
HBEroBOM OpaHHUOILY, aK0 ra uMa, u obaBectuhe omreheHor 0 3aBpIIeTKY UCTpare (WiaH
310. craB 1.).

Onpenbdama KpuBuunor 3akona Camesne PemyOnmke JyrociaBuje
(,,Cyxx06enu muct COPI“, 6p. 44/76, 36/77 — ucnip, 34/84, 37/84, 74/87, 57/89, 3/90,
38/90, 45/90- uctp. u 54/90 u ,,Cnyxx6enn nmuct CPJ“ 6p. 35/92, 16/93, 31/93, 37/93,
41/93, 50/93, 24/94 u 61/01) O6mno je mpomucaHO: Ja C€ KPUBUYHO JICIIO MOXKE
U3BPLINTH YUIEHEM WIH HeunbemheM (wiad 30. cta 1.); 1a KpUBUYHO €TI0 MOXKeE
OWTH M3BPIICHO HEYHIHCHEM CaMO KaJl j€ YUMHUIIAIl IPOITYCTHO YHCHE KOje je Oro
nmykaH na u3Bpiu (unan 30. cras 2.); ga ko kpuiehu npaBuna mel)ynapoaHor npasa 3a
BpeMe para, OpYKaHOI cyko0a MM OKyINal{je Hapeaud Ja Ce W3BpIIM Hamajx Ha
[MBUJIIHO CTAHOBHUIITBO, HaceJbe, II0jeIMHA [IUBIJTHA JIMIA WU JIUIA OHECTIOCOOJbEeHA
3a 00pOy, KOjU je MMao 3a MOCIETUIlYy CMPT, TEHIKY TEJIECHY MOBPEIY WU TEIIKO
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HapyllaBawme 3/paBjba JbYIU, Hamaja Oe3 u3dopa 1Huba KOjUM ce nmoraha LMBHIHO
CTaHOBHMIITBO, J1a C€ NMpeMa IUBWIHOM CTAaHOBHUILNTBY BpIle yOHCTBa, My4yema,
HEYOBEYHA MMOCTYIamka, OMOJIOUIKH, MEAUIIMHCKH WM JPYTHd HAyYHH €KCIIEPUMEHTH,
y3uMame TKHBA WM OpraHa paau TpaHCIUIaHTAllHje, HAaHOUICH¢ BEJIUKUX MaTHH WIH
MOBpe/a TEJIECHOT MHTETPUTETA WU 3/IpaBiba, PACesbaBabe MU IPECEIbEHEe WIH
MPUCHIIHO OJHAPOJhaBakbe WM MpeBoheme Ha JApYyry Bepy, INpHCHIbaBambe Ha
MPOCTUTYLIM]Y WU CHIIOBama; IPUMEHHUBAKE MEPa 3aCTpallluBaba U TEPOpa, y3uMame
Tajana, KOJEKTUBHO Ka)KikhaBamwe, MPOTUB3AKOHUTO OJBOEHmEe y KOHIEHTpPALMOHE
Jorope W Apyra NPOTHB3aKOHUTA 3aTBapama, JUIIABalke IpaBa HA TMPABUIHO U
HEeTpuCTpacHo cyheme, TNpucHibaBale Ha CIOyx0y y OpyXaHHM CHarama
HempHjaTeJbcke  CHJIe WIM Yy  HBEHO]  O0aBelITajHO]  COYKO0M — WiH
aJIMUHHUCTPALIUjU,IIPUCHIbABALE HA TPUHYIHHU Daj, M3TJIalbUBakbe CTAHOBHUIITBA,
KOH(UCKOBamke¢ MMOBUHE, MJbaYKamke MMOBHHE CTAaHOBHUIITBA, MPOTHB3aKOHUTO U
CaMOBOJbHO YHUIITABAaWkE WM IIPUCBAjalbe Y BEIUKUM pa3MepaMa UMOBUHE KOj€ HUje
ONpaBIaHO BOJHUM IMOTpebama, y3uMame HE3aKOHUTE WM HECPa3MEpHO BEIHKE
KOHTpHOYyLIMje W pEeKBU3UIMje, CMamemhe BpPEAHOCTH JoMaher HOBLA WIH
MIPOTUB3aKOHUTO U3/1aBamk-e¢ HOBIA, MU KO M3BPILIU HEKO OJ HAaBEJCHUX Jelia, kKazHuhe
Ce 3aTBOPOM HajMame MeT roruHa win 3arBopom o 40 roguna (unan 142. cras 1.).

Kpusnuanm 3axonukom (,,CiyxxO6enn rimacauk PC*, 6p. 85/05, 88/05,
107/05, 72/09 u 111/09) mpomnucaHo je: 1a HUKOMe He MOKe OUTH H3peueHa Ka3Ha WIn
Jpyra KpUBUYHA CaHKIIM]ja 3a JIEJI0 KOj€ MIPe HEro IITO je YYUHEHO 3aKOHOM HUje OUIo
onpeheHo ka0 KpUBUYHO AENI0, HUTH MY ce MOXe u3pehu Ka3Ha Wi JApyra KpuBHYHA
CaHKIMja KOja 3aKOHOM HHje Omia IpoIucaHa Mpe HEro ITO j€é KPUBUYHO JIEJ0
yuumeHo (wiaH 1.); ma BOJHM 3alOBEIHUK WM JIMIE KOje (PaKTHUKH BPIIM OBY
¢byHkuujy, koje 3Hajyhum 1a cHare KojuMa KOMaHAyje MM KOje KOHTPOJIHILE
MIpUIPEMajy WK Cy 3arouerie Bpllewne KpuBUYHOr Aena u3 wiana 370. no 374, unana
376, un. 378. no 381. n wiana 383. 0BOr 3aKOHMKA HE MPEAY3ME MEpe KOje je MOrao u
0o myXaH Ja mpedy3Me 3a CIpeuaBame U3BpLICHa Jena, na ycien Tora aohe ao
U3BpIICHA TOT JIeNa, Ka3Huhe ce Ka3HOM MPOMUCaHOM 3a To feno (wian 384. ctas 1.);
Jla oBaj 3aKOHMK CTyma Ha cHary 1. janyapa 2006. rogune (dian 432.).

5.1. Ilonnocuonu yctaBHe anbe ocropaBajy paame TP3 y mpenmery
Kru. 1/14 a 'y xom npenmery cy noHetd akT Tyxuiamrsa 3a paTae 3nounae Kru. 1/14
oxn 1. mapra 2017. ronune u akT PemyOmmukor jaBHor TyxunamTBa Krmo. 58/17 ox 7.
nenem6pa 2017. rogune.

[MogHocwonm ycraBHe xaynbe cmarpajy 1na wuM je moBpeheH
MIPOIIECHONPABHH acleKT IMpaBa oITeheHuX Ha JEeNOTBOPHY U €(pUKACHY HCTpary.
Hageneno obOpaznaxy cneaehum TBpamama:

1) na mocrynajyhu 3amenuk TP3 Huje ucrnurao cBe NPENIOKECHE
ceenoke (aucy ucnurtanu B. C, C. J, B.JI, H.IL, 3. P, I[1. H, Jb. A, JI. Tp. uT'. J.) autu
j€ Aao pasiiore 3aliTo cMaTpa Ja je ’bUXOBO caclyllamke HEeMOTPeOHO;

2) ma o0 mpeAo3uMa OCYMEbHUEHOT U FheTOBOT OpaHHoIa Ja Ce UCITUTA]y
getupu ceenoka (B. JI, H. I, A. C. u M. C.) nukana Huje 1oHeta opmaiHa oJITyKa,
HUTH Y CIUCHMA MIPeIMETa MIOCTOjU OJITTyKa O TOME 3aIlTO CE OYCTajlI0 01 HCIUTHBAKbA
ceenoka B. C. u C. J; rakohe, TP3 Huje noHEO OTyKy HU O TIpeasiory omTeheHunx o
UCIIUTHBAKY BUXOBHUX CBEIOKA;

3) na mpwmkom ucnutuBama J. O, b. T, B. B. u H. 1I. auje 6uo
npucyTan TyHOMOhHHMK omireheHnX, uako je 0am OH MPenIokKHO HUCITHUTHBAE
HaBEJICHUX CBEIOKA;

4) na Huje 0Opa3IOKEHO y OCIOPEHUM peliemhuMa 3aIlTo HCKa3u
MOjeTMHNUX CBEIOKA HUCY JOBOJHHM 32 JaJbM HACTABAK KPUBUYHOT MOCTYIKA, HUTH je
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3ameHuk TP3 o00pa3noxkuo pasznore 3amto HUje Ja0 aJeKBAaTHY CHAary JOKa3uMa
M3BEIEHUM TOKOM KPHBHYHOT TOCTyNKa y mpeamery Bumer cyna y beorpamy —
[Toce6no omememe K. Tlo.2. 48/10, HuTH 1q0Ka3uMa KOjU CYy H3BEIACHH IIpEI
MelhynaponHuM KpUBUYHUM CyIoM 3a OuBmry JyrociaBujy y npeameruma ,,M.
Munyrtunosuh u np.“ u ,,B. Bophesuh*;

5) na je y OCIOpEHOM JPYrOCTEIIEHOM pelieHhy HaBEICHO 1a je 10
npernounmaBama 177. BTOx Ileh xomanmu 125. moropusoBane Opurane IOMIIO
nmocie 15. maja 1999. ronuHe, HAKOH YYHMIEHHMX PATHUX 3JI0YMHA, T€ Ja YETHPH
JOKYMEHTa KOja c€ Halla3e y CIOHCHMa MpeaMeTa YKa3yjy Ja Cy OBH HaBOJIU
HEUCTHHHTH;

6) 1a Cy OCyMIbUYCHH U HETOB OpaHuIal U3BPIIWIA YBUI U KOTUPAHE
cryca IMpe Hero MTO jé OCYMIbMYEHHU CaclylllaH, a IITO je MPOTUBHO oJpendama 4.
251. n 303. 3akoHMKA 0 KpUBUYHOM TIOCTYIIKY, Kao | J1a je moBpeheHa onpenda diaHa
300. 3axkoHHMKA O KPUBUYHOM IOCTYIIKY;

7) na je ,,myHomohHuky omrehennx tek 16. HoBemOpa 2017. roaune
JOCTaBJbEHO 00ABEILTEHE J1a je ucTpara o0ycTaBbeHa, Te Ce He MOXKE, BaH pa3yMHE
cymme, n30ehu 3akspydak na je panmalP3-a 6una ycmepena y nmpasiry oHeMoryhaBama
omreheHnx na ymaoxe mpuroBop y pokosuma nponucanum 3KIT-om™.

5.2. YcraBHHU cyq je HaBOJE O MOBpeaU npasa u3 wi. 24. u 25. YcraBa
[IEHUO Y CBETJIy MOBpPE/E MpaBa Ha )KUBOT U3 WwiaHa 24. YcTasa.

JloHocehn omTyKy y OBOM YCTaBHOCY/ACKOM IIpEIMETY, YCTaBHU CYy.I
yKa3zyje Jla mako YCTaB HE TapaHTyje MmpaBo Aa he ce KPUBHYHHU MOCTYIAK MPOTHB
Tpehux nmuma BOguTH, TE a ce MpeMa YCTaJbeHO]j MpaKCH YCTaBHOT Cyja, TapaHIlfje
mpaBa Ha IpaBUYHO cyheme u3 unana 32. YcraBa Mory npusHaru omrehenoM camo ako
je y KpUBUYHOM TMOCTYIKY TOCTaBUO MMOBHHCKOIIpaBHH 3axTeB. Cy/1 HAOMUbE /A je
Yy KOHKPETHOM CJIy4ajy O]l O/uTydyjyher 3Hauaja YuEHUIIA J1a € Ped O TTOCTYIKY KOjH
ce BOJM Y BE3H ca MOBPEIOM IpaBa Ha )KHUBOT KOje je 3ajeMueHo unaHoM 24. YcTaBa.

[Ipema craBy EBporickor cyza 3a JpyJcka rnpapa, mpaBo Ha )XKHBOT cIaia
y ,,TBPJIO j€3Trpo* JbYACKUX MpaBa Koja ce jeM4e CBaKOM JIUILY, Y CBUM OKOJHOCTHMA U
Ha CBMM MeCTUMa M HE MOXe Ja OyJe MpeaMer OWII0O KakBOT OrpaHHYeHha WIH
neporupama. Peu je o jeqHOM 01 mpaBa Koje yremesbyje 10001y U 4Hje MOCTOjarhe
MoJIpa3yMeBa MO3UTHUBHY 00aBe3y AprkaBe Jia pery3Me cBe MoTpedHe Mepe Kako Ou ce
3aIITUTHO KUBOT JIMIIA KOj€ je MO ’beHOM HaiIexHOoIm Ny (BUACTH Ipecyny EBporckor
cyna 3a Jeyacka mnpaBa y npeamery L.C.B. npomue Vjeourmwenoe Kpamwescmea,
npeacraBka 6poj 14/1997/798/1001, ox 9. jyna 1998. ronune, U3Bemraj 1998-111, cras
36.). Oma mo3utuBHa o0aBe3a JpkaBe oOyXxBara MaTepUjaTHONPABHU U
MIPOIIECHOTIPABHH ACTICKT.

Ca wmarepujalHONIPAaBHOI acleKkTa, IIO3WTHBHA o0aBe3a JIp)KaBe
MOJpa3yMeBa Mpeny3uMame CBUX HEOMXOJHHX Mepa Kako O HACWIIHE CMPTH HE OH
JIOLIO, & TO MPETIOCTaB/ba YCIOCTaB/balh€ MPABHOT OKBUpPA KOjU Tpeba Ja mpyku
eduKacHy 3alITUTy OJ TMPETHU YCMEPEHUX Ha MPaBO HA KMBOT (BUACTH, mutatis
mutandis, npecyny EBporckor cyna 3a sbyacka npaBa Osman npomug Yjeoursenoe
Kpamwescmesa, nipencraska 6poj 23452/94, on 28. oxtobpa 1998. rogune, M3Beriraj
1998-VIII, cr. 115. m 116.). 300or Tora je HEONXOJHO TOCTOjalE ICIOTBOPHHUX
KPUBUYHOIIPABHUX M JAPYTUX HOPMH Koje Ou onBpahase o Bpiiema KPUBUYHUX JENa
MPOTHB KMBOTA JIMIA, KA0 M TMPOIECHUX MEXaHW3aMa 3a CIpedaBame, Cy30Hjame H
KaKIbaBame TOBpeia TUX HOPMH (BUIETH: mpecyny EBporickor cyaa 3a Jbyjcka mpaBa
Streletz, Kessler u Krenz npomus Hemauke, nipencraske Op. 34044/96, 35532/97 n
44801/98, ox 22. mapta 2001. ronune, craB 86.). OBa o6aBe3a ce MpoIIUpYyje U HA
npeay3uMame MPEeBEHTUBHUX Mepa paal 3allTUTe >KUBOTA, MOCEOHO Yy OJHOCY Ha
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OIacHe JEeTAaTHOCTHU KOj€ TIOTEHIIMjATHO MPEJICTaBIbha]y PHU3UK 32 KUBOT (Y TOM CMHCITY
BUueTH U mpecyny EBpomckor cyna 3a Jbyncka npasa Oneryildiz npomus Typcke,
npezncraBka 6poj 48939/99, on 30. nHoBemOpa 2004. rogune, crtas 107.).

[TocmaTpana ca mpOILECHONPABHOI acleKkTa, II03UTHMBHA o0aBe3a
Ip’KaBe ce, y CiIy4ajy Kaja je HeKO JIMIIE JUIICHO *XHUBOTa, CaCTOjU y CIPOBOhEHY
HE3aBUCHE U JISJIOTBOPHE HcTpare (BUaeTH npecyny EBporickor cyaa 3a jpyjcka mpasa
McKerr npomug Yjeourwenoe Kpamwescmesa, npencraBka 0poj 28883/95, on 4. maja
2001. rogune, ctaB 111.), mTo moapa3zymeBa mocrojame epruKacHOT CyJICKOT CUCTEMA
y OKBHUpY Kojer he OUTH cIIpOBOJIEH MOCTYIAK KOjU HE MOPA HY>KHO IO CBOM KapakTepy
na OyJie KpUBUIHH.

Nmajyhu y BUIy U3HETO, KaO0 M YUECHUIY Ja Cy €€ Y KOHKPETHOM
Clly4ajy MPUKYIJbAJIX JT0KA31 U TIOAALHU KOjU cy MOTpeOHH fa Ou ce omrydmio fa iu he
ce noauhy ONTYKHUIA MM OOYCTaBUTH INOCTYNaK MpoTUB ocymmuueHor J[.K. 3a
KPUBUYHO JIEJI0 PATHHU 3JI0YMH IIPOTUB LIMBUIHOI CTAHOBHUIITBA U3 wiaHa 142. K3J y
Be3n wiana 30. K3J, a 3a koje neno ce TpeHyTHO BOJAY MOCTYIAK y npeaMeTy Bumer
cynay beorpany — Onememe 3a parne 3nounne K. I1o.2. 4/15 (panuje y Tom npeamery
je nonera npecyna Bumer cyna y beorpany — Onememe 3a parae 3nounne K. I1o.2.
48/10 ox 11. ¢pedbpyapa 2014. rogune, Koja je YKMHYTA pElIeHeM AIENTaluoHOT Cy1a y
beorpany — Onesbeme 3a paTHe 3JI0YMHE) MPOTUB BUIIE OKPUBJHEHHX (MPUTIATHUKA
177. Bojuorepuropujanaor oxapena Ileh), YcraBuu cyn cmatpa na je obaBesa
IpKaBHOT OpraHa — jaBHOT TYXHJAIITBa OWJIa Ja yNpaBO Yy OKBUPY HCTpare
JIETIOTBOPHO HMCTPAXM OKOJHOCTU IOJ KOjuMa ce norahaj oaurpao U Jga MNPUKYIH
norpeOHe oKa3e U moJaTke o yuelhy oCyMBUYSHOT Y KpUTHYHOM gorahajy.

C 003upoM Ha HaBelEHO, YCTaBHHM CyJ j€ OLEHHO Ja MO3UTHUBHY
o0aBe3y JipkaBe y 3alTUTH IpaBa caJip’KaHor y wiany 24. Ycrasa, a Koja oapa3zyMeBa
Op30 U epUKacCHO HCIUTUBAKE NPEIMETa KOHKPETHOT cilydaja, 0e3 HemoTpeOHOor
oJularama, Tpeda IIEHUTH Y OKBHPY IPOIECHONPABHOI acleKTa IpaBa Ha XHUBOT Y
OJIHOCY Ha paame Tykunamrsa 3a paTHe 3j10unHe y npeamery Kru. 1/14.

5.3. Ucnutyjyhu nocrojame YcraBoM U 3aKOHOM O YCTaBHOM CyAy
yTBph)EHUX MPETNOCTaBKU 3a OJUIyYMBAEHE€ O OBO] YCTaBHO] >KaJOM y OJHOCY Ha
UCTAaKHYTY MOBpeNy MpaBa Ha *HMBOT U3 uiaHa 24. YcraBa, a nonasehu ox oxpenode
yiaHa 170. YcraBa u unana 82. 3akoHa 0 Y CcTaBHOM CyAy, Kao M OJ1 1OCAJallIbe IpaKce
VYcraBHOr cyla M MPAaBHUX CTABOBA y IMOCTYIamy IO yCTaBHUM JKajbama KOju Cy
ycBojeHn Ha cenHunaMa Cyna o 30. okroopa 2008. u 2. anpuna 2009. rogune, Cyn
Hajla3M Ja je NOTpeOHO MCHUTATU MOCTOjalkbe€ TPU MPETIIOCTABKE 3a OJUTYYHMBaHE IO
OBOj YCTaBHOj *kaJiOu, ¥ TO: A) J1a JIK je yCTaBHA kajba JONyLITEeHA ratione personae;
b) na nu je ycraBHa xanba nomymreHa ratione temporis; v B) na mu je ycraBHa xanda
OJlaroBpeMeHa.

A) MUcnutyjyhu mnocrojame 1pBEe  IPETHOCTABKE,  OJHOCHO
JONYIITEHOCTH YCTaBHE Xalloe ratione personae, Y CTaBHU CY/I j€ TMOIIA0 O] FrapaHIMja
Koje YcraB mpensuba y onapenbu wiaHa 24. U KOHCTaTOBAaoO Ja YCTaB jeMyH 1a je
JbYJICKU JKUBOT HETIPUKOCHOBEH. [IpaBo Ha JKUBOT je allCOIYTHO MPaBO M OCHOBHO je
JbYICKO IIpaBo 3ajeMueHo YcraBoMm. [lo ouenm VYcraBHOr cyaa, OBO IIpaBo
MOJIpa3yMeBa, Ope]] OCTAJIOT, IO3UTUBHY 00aBe3y ApXKaBe Aa Ipeay3Me cBe NoTpeOHe
Mepe Kako OU ce 3allITUTHIIN )KUBOTH JIUIIA KOja Cy MO leHOM HaIexKHOIIhYy (BUIAETH
HaBeJleHy npecyny EBponckor cyna 3a jpyncka npasa y npeameruma: L.C.B. npomueg
Vjeourwenoe Kpamwescmsa, on 9. jyna 1998. rogune, M3Bemraj 1998-111, cras 36, kao
u npecyne Guerra u opyeu npomue HUmanuje, npencraske Op. 116/1996/735/932, on
19. dbebpyapa 1998. ronune, M3Bemraj 1998-1, Botta npomus Umanuje, npeacraBka
0poj 21439/93, o 24. pedpyapa 1998. ronune, M3Bemraj 1998-1).
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Takohe, YcraBHu cyn uctTude na nocroju usrpahena npakca EBponckor
cyla 3a JbyJICKa IpaBa KOjU je MPEeACTaBKEe CPOJHMKA JIMIA KOja Cy JIMIIEHA KUBOTA
pasmarpao ¢ acreKTa rpasa Ha KUBOT U3 WwiaHa 2. EBporicke KOHBEHIIMj€ 3a 3alITUTY
JbYJICKHX TpaBa U OCHOBHUX €J1000/1a, jep HUje CIpOoBe/ieHa JIeJ0TBOpHA U e(hrKacHa
ucTpara y Be3u ca cMphy THX numa (BHIU, IOpe] ocTalnux, npecyae: [llunux npomus
Cnosenuje, mpencraBka 0poj 71463/01, on 9. anpuna 2009. ronune; Akdeniz u opyeu
npomug Typcke, npencraBka 6poj 25165/94, on 31. maja 2001. roagune; Mc Kerr
npomus Yjeourenoe Kpamwmescmsa, mpencrabka 06poj 28883/95, on 4. maja 2001.
roguue). Umajyhu y Buay aa je onpendom unana 18. craB 3. YcraBa yrBpheno na ce
onpende o JbYJICKUM M MAalbHHCKUM ITPaBUMa TyMade Y KOpUCT yHampehema BpeTHOCTH
J€MOKPATCKOT APYIITBA, CarjlacHO BakehuM Mel)yHapoJHUM CTaHAapAUMA JbYJICKUX U
MambUHCKUX TIPaBa, Kao U Mpakcu MehyHapOAHUX WHCTUTYIM]ja KOje HAI3UPY HHUXOBO
cpoBoheme, YCTaBHU CyJ je, cliefichu HaBeleHy MpaKkCy Yy aHaJOTHOj CUTYaIlUju Y
KOjOj Cy MOJHOCHUOIIM yCTaBHE Kalibe OWiIH OJIMCKHU CPOIHHIIM JIMIIA KOja Cy JUIICHA
KHUBOTA, a MOBOJIOM UHj€ CMPTH Ce CIIPOBOM UCTpara, 3aKJby4ro Jia je ycTaBHa jkajinba
JOTYILITEHA ratione personae.

b) Pasmarpajyhu mnurame nomymTeHOCTH ycTaBHE >kanOe ratione
temporis, YcraBau cyn nozaceha na je YcraB Penyomuke CpOuje, Koju ycTaHOBIbaBa
yCTaBHY aJI0y Kao MPaBHO CPEACTBO 3a 3aIITHTY JbYACKHX MpaBa U c000/a, CTYIHO
Ha cHary 8. HoBemOpa 2006. roguHe, U3 yera Mpou3jas3u Ja Ce yCTaBHOM KajnboM Mory
OCIIOpaBaTH caMO MOJEMHAYHU aKTH JIP)KAaBHHUX OpraHa M OpraHu3aluja Koje umajy
jaBHa oBJyanthema KOju Cy JOHETH, OJTHOCHO PaIikhe KOje Cy Mpeay3eTe HAaKOH CTYIama
Ha cHary Ycrasa.

MehyruMm, YcTaBHE cya ykasyje Ja MpollecHa oOaBe3a HaJIJICKHUX
oprana u3 unana 24. YcrtaBa Ja ce CIHpOBEAE HCTpara, MpencraB/ba MOCEOHY U
HE3aBHUCHY JYXHOCT, KOja 00aBe3yje 4ak U Kaja je A0 CMPTH JOLUIO Mpe CTylama Ha
cHary YcraBa. YNPKOC HaBeNEHOM, MMajyhu y BUAY HA4elo MpPaBHE CHUTYPHOCTH,
BpEMEHCKAa HAJISKHOCT YCTaBHOT cyaa HuUje OeckoHauna. Crtora je YcraBHH Cyn
OLIGHHO Ja, Kajga je JO CMPTH JOLUIO Mpe CTyMama Ha CHary YcraBa, caMO OHE
MPOIIECHE Pa/IibE¢ WM MPOIYCTH KOJH Cy ce Jecuiu nocie 8. HopemOpa 2006. ronune
MOTy MOTIAAaTH Mo BpeMeHcKy HaexkHocT Cyna. Takohe, uamely cMpTu U cTynama
Ha cHary YcraBa Mopa IOCTOjaTH CTBapHa Be3a Jia Ou npoiecHa o6aBe3a nmana edekar,
OJIHOCHO JIa j€ 3HayajaH JIe0 MPOIIECHUX KOpaKa KOjH CE€ 3aXTeBajy OBOM OJpeadom
obaBJbeH, wim O Tpedano na Oyme 00aBIbEH TMOCIHe CTynama Ha cHary YcraBa. Cyn
Takolje McTHYe J1a c€ MOTY TI0JaBUTH OKOJHOCTH KOj€ JIOBOJIC Y CYMEbY JIEIIOTBOPHOCT
npBoOUTHE HcTpare (Ipe CTynama Ha CHary Ycrasa), a MOI'y HacTaTH 1 obaBese 1a ce
TEXH HAaCTaBKY HCTpare.

Nmajyhu y By na ce kputuunu porahaj ogurpao rokom 1999. rogune,
na je TP3. 28. jyna 2014. rogune noneno Hapendy o cnpoBohemy uctpare Kru. 1/14
npotuB J1.)K, Te 1a ce uctpara cmpoBOuIIa HAKOH CTyIamka Y CTaBa Ha MPaBHY CHAry,
YcTaBHU CyJI je OIIEHMO Ja je YCTaBHa *kajida MOJHOCHIIAIA CIIOjUBa ratione temporis
ca YcraBoM. OBakaB cTtaB YCTaBHOT CyJia carjacaH je u ca mpakcom EBporickor cyna
3a Jby[cKa TpaBa (BUIETH, MOpeN ocTanux, mpecyme: Silih npomue Crosenuje,
npeacraBka 6poj 71463/01, o 9. anpuia 2009. roaune, ct. 159. u 161; Hackett npomus
Vjeourwenoz Kpawescmesa, npencraBka 6poj 34698/04, on 10. maja 2005. ronune).
YcTaBHU CyJ je IpH TOM, U3 pa3iiora KOHTEKCTa, IMao y BHY U pelieBaHTHE jorahaje
MIpe HaBEJCHOT JIaTyMa.

B) Onemyjyhu nurame 6J1aroBpeMeHOCTH YCTaBHE kaioe, Y CTaBHU Cy/I
je uMao y BUy /1a je Y KOHKPETHOM clly4yajy UCTaKHYyTa MoBpea IpaBa Ha )KHUBOT, KOja
Ce Y CBOM IIPOLIECHO-TIPAaBHOM acIeKTy MCKa3zyje Kao o0aBe3a JpikaBe Ja MOCTyIa
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TEMEJbHO, HE3aBUCHO W CTBAPHO MPHJIMKOM HCTpare CyMIbMBHX CMPTHHX CIIydajeBa,
Kao M JIa ce OBaj acmeKkT MpaBa Ha XKMUBOT HE MOKE 3aIITUTH HU y JEIHOM IPYroM
MOCTYIIKY OCHM Yy TIOCTYIIKY Ipen YcTaBHUM cynoM. Ca apyre crpaHe, YCTaBHU CYA
HalOMUE J1a je perieme Permyonuukor jaBHor TykuiamrTBa Krmo. 58/17 monero 7.
neuemOpa 2017. romumHe KOJUM pELIEHEM Cy UCHPIJbEHA IpaBHA CPENCTBa
MOJHOCUJIAIIA yCTaBHE jKal0e Koja Cy MM CTajaja Ha pacrojiaralby Ha OCHOBY
peneBaHTHUX ojpenada 3aKOHMKA O KPUBHUYHOM IOCTYIKY, a Ja jé yCTaBHa jkajba
u3jaBibeHa 15. menem6Opa 2017. roguHe y oxBupy poka oa 30 mana mpensubeHor
yiranoM 84. ctaB 1. 3akoHa o YcraBHoMm cyny (,,Ciyx6enn rmacauk PC*, 6p. 109/07,
99/11, 18/13 — Omnyka YC, 40/15 — np. 3akon u 103/15). Jlakie, YcraBHu cyn je
OLICHUO J1a je YCTaBHa jkaba GiaroBpeMeHa.

CarnacHo cBeMy HaBeJIEHOM, Y CTaBHHM CyJl CMaTpa Jia [1ocToje Y CTaBOM
1 3aKOHOM O Y CTaBHOM Cyy yTBpl)€HE MPETIOCTaBKE 3a OUTYIHBAE O OBOj YCTABHO]
xKasou.

5.4. Ilona3zehu on HaBOJa U pa3yiora ycTaBHE >kanle, Kao U yTBpheHor
YHEBCHUYHOT CTamka, Y CTABHU CYJI yKazyje Ha cienaehe:

O6aBesa 3amTure )XUBOTa MpeMa uiaaHy 24. YcraBa, TymMaueHa rnpema
ynany 19. YcraBa, 1a ,,jeMcTBa HEOTY)UBUX JbYJICKUX U MaFbUHCKHX IpaBa y YCTaBy
CIIy’K€ OUyBamy JbYICKOT JOCTOJAaHCTBA M OCTBApEHY MYyHE CI000/€ U JeTHAKOCTU
CBAaKOT TMOjeJMHIIa y PaBEAHOM, OTBOPEHOM M JIEMOKPATCKOM JIPYILITBY, 3aCHOBAHOM
Ha Hayely BIaJaBHHE NpaBa‘“‘, ynyhyje Ha To 1a ce y OBOM clly4yajy UMajy IPUMEHUTHU
cTaBoBH EBporickor cyna 3a Jbyzcka rnpaBa u3paxkeHu y ominyuu Mraoenosuh npomue
Cpouje, npencraska 6poj 1099/08, ox 22. maja 2012. rogune, a mpema Kojuma: obaBesa
3allTUTE KUBOTA IIpeMa uwiaHy 2. EBporicke KOHBEHIH]j€ 3a 3aITUTY JbYCKHUX MpaBa U
OCHOBHUX CJI000/1a 3aXTeBa MMOCTOjabe HEKe BPCTE JIETIOTBOPHE 3BAHUYHE UCTpare Kaja
Cy TOjeIUHIIM YOWJeHH YCTe CyMie Y ynorpely cuie, OMiIo 0 CTpaHe JAPKAaBHUX
ciy>k0€HUKa UITH OJ1 CTpaHe MPUBATHUX JUIA (BUIETH, HA IpUMeED, pecyny EBporckor
cyna 3a Jpyjacka npasa bpauxo Tomawuh u Opyeu npomus Xpeamcrke, npeacraBka 0poj
46598/06, on 15. jamyapa 2009. romune, craB 62.); Aa Ta HCTpara mMopa OWUTH
JETOTBOpPHA Y CMHUCIY Ja MOXE JOBECTH 10 WACHTH(QHKaNHje M KaKibaBarmba
onroBopHux (Bugetu Ogur npomuse Typcke, nipeactaBka 0poj 21594/93, npecyna on
20. maja 1999. ronune, cras 88.); na To HUje oOaBe3a nMJba Beh obaBe3a cpencrasa,
IITO 3HAYM JIa CY HAJUICXKHH JIP)KABHH OpraHd y 00aBe3W Ja Mpeay3My CBEe pa3yMHeE
Mepe Koje Cy MM Ha pacrojiaramby Kako Ou 00e30emwim JoKaze y BE3W ca TUM
norahajem, ykipydyjyhu, mpen ocrtajor, U y3pOK CMPTH; Ja CBaKd HEIOCTATaK y
,,ACTPa3u" KOjU MOJIPUBA KEHY CIIOCOOHOCT JIa c€ KPO3 Kby YTBPAH Y3POK CMPTHU HIIU
OJITOBOPHA 0c0o0a, MOKE TMPEACTaB/baTH PU3UK Ja HaBelIeHU cTaHmap] Hehe Outn
3aJI0BOJbEH (BUAETH, MOPE OCTANUX, OANYKY Bazorkina npomuse Pycuje, npenctaBka
Opoj 69481/01, ox 27. jyna 2006. ronune, cra 118.); 1a MOCTOjM UMILTUITUTHH 3aXTEB
3a xuTHOmhy ¥ pasyMHOM ekcnenuTuBHolnhy (Bugetu Yasa npomus Typcke,
npezncraBka O6poj 63/1997/847/1054, ox 2. centembpa 1998. ronune, M3Bemraj 1998-
VI, ct. 102-04 u Mahmut Kaya npomus Typcke, nipencraBka 0poj 22535/93, ox 28.
mapra 200. rogure, 2000-1II, cr. 106. u 107.); 1a mako MOTy MOCTOjaTH CTBapHE
noTemkohe Koje crpeyaBajy HanmpeaoBame oJipehene ucrpare, Op30 pearoparme BIaCTH
y cHUTyalgjama Koje YKJbY4yjy ymoTpeOy CMpPTOHOCHE CHUJieé MOTY C€ TeHEepaTHO
CMaTpaTd CYIITHHCKHUM 3a OUYyBame IOBEPEHa JaBHOCTH Yy BIIAJaBUHY IpaBa U
CIpeyaBamke CBAKE IOjaBe 3aBepe WM TOJEpUCAa HE3aKOHUTHX DPaIbu (BHIETH
oyKy Julari¢ npomus Xpsamcke, npeacraska 6poj 20106/06, ox 20. janyapa 2011.
rojuHe, craB 43.); 1a M3 UCTUX pas3jiora MOpa IMOCTOjaTH JIOBOJbAH CIIEMEHT jaBHE
KOHTpOJIE MCTpare WM HEHUX pe3yaTara Kako OW ce ocurypaiga OJrOBOPHOCT 3a
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MoJIarame padyyHa U y MPaKCH M Yy TEOPUJU U J]a CTETICH jaBHE KOHTPOJIE KOJU C€ TPaKH
MOKe OWTH pazIUYUT Of] MpeAMeTa N0 MpeaMeTa, Kao M Ja ONMcKH pohally >KpTBE
MOpajy y4eCTBOBATH y TIOCTYIIKY y CBHM IpeJMETUMA Y MEpH K0ja je oTpeOHa KaKo
OM ce YyBaJM HUXOBH JISTUTUMHU UHTEpecH (Bumu Shanaghan npomus Yjeourenoe
Kpawescmsa, npencraska 6poj 37715/97, onnyka on 4. maja 2001. rogusre, ct. 91. u
92)).

[Tpumeryjyhu HaBeneHe OMIITE MPUHIUIE HA OKOJTHOCTH KOHKPETHOT
citydaja, YCTaBHM CyJ NPBO yKasyje na ce y mpenMery Bumer cyma y beorpamy —
Onememwe K. I1o.2. 4/15 Boam KpuBHYHHU MOCTyNaK MpoTUB okpuBibeHHX T.M, C.II,
CK,Bb.b, P.b, BK, A.C, M.H, P.M, CM. u /I.b, 300r KpuBHYHOT jejia paTHU 3JI0YUH
MPOTHUB MBUJIHOT CTAHOBHMINTBA U3 unaHa 142. ctaB 1. y Be3u unana 22. K3J. tbuma
J€ CTaBJbEHO HAa TEpeT Ja Cy paTHU 3JIOYMH U3BpUIMIM Kao npunaanuuu 177.
Bojaoreputopujannor oapena Ileh, 3a Bpeme opyxkanor cykob6a 1999. ronune, Ha
teputopuju cena Jbyoenuh, Rymka, [lnassean u 3axah, kox Ilehu.

TyxunamTBo 3a paTHe 3JI0YMHE je, UMajyhu y BHIY KpUBHYHU
MOCTYMaK KOju ce BoAU y mpenmery Bumer cyna y beorpany — Onespeme 3a paTHe
snounHe K. IMo.2. 4/15, xao u mpernenom 6aze MelyHapoHOT KpUBHYHOT Cyjaa 3a
6uBmy Jyrocnasujy, nogHeno ununujatuBy Krtu. 1/14 ox 18. maja 2014. rogune 3a
IIOKpEeTame KPUBUYHOI MOCTynka npotuB ocymmudeHor J[.OK. IloBomoM mnoanere
ununjatuse, TP3 je moneno HapenOy o cupoBohewy uctpare Kru. 1/14 ox 28. jyna
2014. rogune. [lo kpuBuuHOT mocTymka (uctpare) npotus JI.2K. gonuio je Ha OCHOBY
WHUIIM]jaTUBE HAJJISKHOT JpXKaBHOT oprana — TP3, 300r KpuBHYHOT Jeia paTHH
3JI0YMH TPOTUB LMBWJIHOI CTaHOBHUINTBA M3 unaHa 142. cra 1. K3J. [akie, y
KOHKPETHOM CJIy4ajy Mpeay3eTa je 3BaHHYHa UCTpara, o]l CTpaHe HaJJIeKHOT IP>KaBHOT
oprana. YcraBHU cyq ykasyje aa je 31. jynma 2014. roguHe NpeKHHYTO caciyllame
OCYMI-MUYEHOT KaKo OM My ce y CKJaay ca uiaHoM 68. craB 1. Tauka 7) 3akoHMKA O
KPUBUYHOM TIOCTYNIKY OMOTYhHIIO JOBOJAHO BpeMeHa 3a mpurmpemy oalOpane, a
caciymame je Tpebarno fa ce HactaBu 1. cenrremOpa 2014. ronune, 10 KOTa HHUje JOIILIO
yclieq] ITpajKa alBoKaTa.

HakoH mokperama mHocTynka, MPEeny3eTo je€ BUIIE palmu, usmehy
ocraJor, nprubdaBibeHa je OOMMHa JOKYMEHTAI1ja, U3BPILEH je YBUI Y Ipyre MpeaMeTe
TP3, Te je ob6aBsbeHA M IPEIMMUHAPHA EKCIIEPTCKa CTyauja ,,OIrOBOPHOCT KOMaHIHUX
cTtpykrypa 125. m 549. MmortopusoBaHe Opurame Bojcke JyrocnaBuje 3a 37m0umHE
MOYMILEHE OJI CTpaHe HHUXOBUX MPHUIATHUKA W TMPUNAJHUKA JPYTUX KOMAHIU U
JeIMHUIIAa Y BbUXOBOM CacTaBy Yy 30HHM JIEjCTBA TUX Opuraza 3a rnepuoj mMapt — jyH 1999.
roguHe’. TyXHUIamrTBo je JOHENIO OJUTYKY Ja ce ucrnuta 14 cBemoka, o KOjuX aBa
CBE/I0KAa HUCY MCHHTaHA y TOKY ucTtpare. OCyMBbHUUYEHN U OpaHMIall IPeUIOKIIN CY
YeTUpPU CBEIOKAa, OJ KOjUX JBa HHCY wucnutaHa. OCyMBHYEHH U HEroB
OpaHMJIaI/OHOCHO 3aMEHUK OpaHMOIa, Kao M y BehMHM cllyyajeBa aBOKATCKH
MPUIPABHUK OpaHUOIa, Cy OMIIN MPUCYTHH UCTIUTUBAKY CBEIIOKA.

Ansokar H. Y. je 24. neuem6pa 2015. roqune nocraBuo myHoMohje 3a
3actyname omrehenux, a 16. jyna 2016. roguHe TPenIoKHO UCIUTHUBAKE BHIIIE
CBelIOKa — 3a JIEBET CBEJOKAa HAaBEO je UMe M Ipe3uMe, a 32 TPU CBEIOKa HABEO je
BUXOBY (QYHKIH]Y 32 BpeMe opykaHor cykoOa 1999. rogune. TP3 je cazHano nmeHa
OBUX JIMIIa, a Koja Cy ucnuTaHa O0e3 mpHcycTBa MyHOMOhHHMKa orTeheHuX.
[TynomohHuk je Ouo mpuCyTaH Kaja Cy MCHHUTAHU JPYrH CBEAONH (YKYITHO YETHPH
CBE/IOKA), a O UCIIUTUBAA OCTAJINX CBEJIOKA je oJpkaH cacTaHak 13. menem6Opa 2016.
roguHe. Ha ToM cactanky, koju je oapxaHn y TP3, pacnpaBipano ce 0 UCIUTHBABY
OCTaJIMX CBEIOKa M O pa3jio3uMa 3aIlTo ojapeheHu cBeqonu He MOTy OMTH UCTIUTAHU.
Haunme, u3 3ammcHuKa ca cacTaHKa Mpou3ia3u Aa cBerok Jb. A. HHMje Morao OuTH
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WCIUTaH 300T Tenke 6oaecTH, a 3a a8a cenoka (3. P. u 1. Tp.) cy mocrojane Temkohe
OKO o/ipehuBama TauHe aapece, OHOCHO JTOCTAaBEe MO3UBA.

Ucrpara je 3aBpmiena 13. nerem6Opa 2016. ronuse, a yKYITHO je Tpajana
TOJMHY JaHa ¥ TeT Mecelld. Y CTaBHU CyJ je, uMajyhul y BUAY CBE HABEACHO, YTBPIUO
na je TyXunamTBO 3a paTHE 3J0YMHE MPEIy3UMalo CBE palibe, ca aJIeKBAaTHOM
xutHomthy, mpubaBspajyhu caB Heonmxonuu marepujai. Ilpu Ttome, YcrtaBHU cya
yKaszyje Ja ce y HCTpa3H NMPHUKYIJbajy AOKa3U U MOAALMU KOjU Cy MoTpeOHU na Ou ce
MOTJIO OJUTYYUTH Jia Jii he ce moauhu onTy)XHHUIA WM 00YCTaBUTH MTOCTYIIAK, TOKA3H
KOjU Cy TOTpeOHHM Jla ce YTBPAM HICHTUTET YYMHHOLA, JOKa3H 3a KOje IMOCTOjU
omacHOCT Aa ce Hehe Mohu MOHOBUTH Ha TJIABHOM TIPETPECY WK O HIXOBO H3BOlEHE
OMJI0 OTEXaHO, Ka0 M JIPYTU JJOKAa3H KOjU MOTY OUTH O] KOPUCTH 3a MOCTYIMaK, a 4yuje
ce n3Boheme, ¢ 003MPOM Ha OKOJIHOCTH CITy4aja, MoKa3yje HEeTUCXOIHUM, KaKo je TO y
yiany 295. craB 2. 3akOHHUKA O KpUBHYHOM ITOCTYIKY HaBeaeHo. Takohe, 3 wiana 310.
craB 1. 3akoHuKa Npowussa3u Jia kajga Hahe na je cTame CTBapu y UCTPa3H JIOBOJHHO
pasjalmbeHo jaBHM TYxuial he moHeTH Hapendy O 3aBpIIETKY HcTpare, kojy he
JOCTAaBUTH OCYMIbUYEHOM U FbeTOBOM OpaHHUOILy, aKo Ta UMa, U o6aBectrhe omrehenor
0 3aBpIIIETKY HUCTpare.

VYcTaBHH Cyq KOHCTaTyje Ja W3 LUTHPAaHUX 3aKOHCKUX ojpenada
mpousia3u ga ce y oBOj (a3u IMOCTyNKa MPUKYIJbaJy JOKa3W U MOJalUd KOJjU Cy
JIOBOJbHU 3a Pa3jallllbehbe CTBAPH U 3a JIOHOIICHE OJIYKE O IaJbeM TOKY MOCTYIIKa, a
HE HY)KHO U CBH (TIPE/IJIOKECHN ) IOKA3U M MOJAIH. Y CTaBHH CyJl HATIOMHILE /1A j€ MaJlH
Opoj CBeZ0Ka KOju Cy TpeaiokeHu oJ1 ctpane TP3, ocymmuyeHor u omreheHnX 0cTao
HercnuTad. [Ipu Tome Tpeba uMaTH y BUY J1a je, KaJia ce aHaJIH3upa UCTpara y CBETIy
MOBpEJIC ITpaBa Ha )KMBOT, 00aBe3a Jp>KaBHUX OpraHa — o0aBe3a CpelicTBa, a He o0aBe3a
UJba.

C 003upoM Ha CBe MPETXOAHO HABENIEHO, Y CTABHU CY/I j€ YTBPAHO Ja je
ucTpara mpotus ocymmuueHor J1.)K. Ouia XuTHa U JeNOTBOPHA, T€ je OIICHHO Ja HHje
JIOTILJIO JTO TIOBPE/IE MPOIIECHOT acTieKkTa mpasa u3 wiaHa 24. Ycrasa. Takohe, YcraBan
CyJl je UMao y BHJY W Jia je MyHOMONHHMK omTeheHnX W3jaBHO TPHUTOBOP TPOTHUB
ocnioperor akta TP3 Kru. 1/14 ox 1. mapra 2017. rogune, a Koju je on0MjeH Kao
HEOCHOBAH OCIOpPEHMM akToM PemybOnuukor jaBHor Tyxwuinamrtsa Krtmo. 58/17 ox 7.
nememOpa 2017. roqune.

[Tomazehn on cBera wu3HETOr, YCTaBHU CyI j€ VyTBpAWO Ja
MOJTHOCHOLIMMA yCcTaBHE Xkanbe Huje noBpeheno mpaso u3 unana 24. cras 1. Ycrasa, Te
je ycTaBHYy a0y 01010 Kao HEOCHOBAHY, carjiacHo ojapenou wiana 89. cras 1. 3akona
o YcTaBHOM cyny, pemiaBajyhu kao y MpBOM ey U3peKe.

6. [Ipex YcTaBHUM CyIOM C€ MTOCTABUJIO U YCTaBHONPABHO MUTAHKE Ja
7 je yoniurte 6uno Mmoryhe BOIUTH UCTpary/KpUBHUYHU MOCTYIAK MPOTHUB OKPUBJHEHOT
JI.K. mo ocHOBY KOMaH/IHE O/ITOBOPHOCTH, a KOj€ HECIIOPHO 3aXTeBa AaBabe OATOBOPA
300r mIMper 3Havaja 3a 3allTUTY JbYJACKUX IMpaBa U OCHOBHHX cJI000Ja Kako caMor
OKPHUBJbEHOT/HX, TAKO U OITEheHOT/UX Y CIMYHUM CUTYaIlijama.

YcTaBHU cy HarmoMmumbe 1a je TyKumamTBo 3a paTHe 3JI09MHE BOJANIIO
uctpary npotuB okpussbeHor J[.K. y mpenmery Krtu. 1/14, 360r nocrojama 0CHOBa
CYMHbE 12 j€ U3BPILNO KPUBUYHO JIE€JI0 PATHH 3JI0YMH MPOTUB LIUBUIIHOT CTAHOBHUIIITBA
u3 unana 142. cras 1. K3J y Be3u unana 30. K3J. YV nHapen6u o cipoBohemwy ucrpare je,
nu3Mel)y ocrasor, HaBeIeHO 11a ,,yTBp)eHU eJIeMEeHTH KOMaHHe OATOBOPHOCTH KOjH Ce
OJTHOCE HA OCYMIMUEHOT KoMaHaaHTa 125. mortopuzoBane Opurane J1.2K, mpe cBera,
BEroB (OpMaJHM CTaTyc OJHOCHO KOMAaHIHHU TII0JIOKaj KoMaHmaHTa 125. MT0
MpOM3UIIa3M U3 capKuHe cruca W npecyne Bumer cyma y Beorpamy y npenmery
,»Jbyoenuh, hymxka, 3axau u [laBnan®, u3z uzjase J.)K. xojy je mao kKao CBEIOK y
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MOCTYIIKY ,,XapaauHaj u apyru’ npen Mehynaponnum cynom y Xary on 9. aBrycra
2007. ronune, y K0joj oH TBpAM Aa je 12. jyna 1998. ronuHe noctaBsbeH 3a KOMaHJaHTa
125. m10p. y KocoBckoj MutpoBuiy, kao u T0o 1a je oBa Opurana O6uia nmoTynumbeHa
[TpumTuHCKOM KOpImycy moj komanaoM renepana H.IT“. Jlakne, okpuBJbeHH je y
KOHKpPETHOM CJIy4ajy OArOoBapao MO OCHOBY KOMaHJHE OJIFOBOPHOCTH 3a KPHUBUYHO
neno u3 unana 142. cras 1. K3J y Be3u wiana 30. K3J.

YcTaBHU CyJ KOHCTaTyje 1a ce 3aKOH O OpTaHu3aIUju U HAAJICKHOCTH
JpKaBHUX OpraHa y IOCTYNKY 3a paTHE 3JI0YMHE IMpUMEHmYje Yy OAHOCY Ha JIBE
KaTeropvje KpUBUYHUX Jena: 1) KpUBHYHA Jena Koja cy HaBeneHa y Craryry
MelhyHnaponHor KpHBHYHOT TpuOyHajna 3a HeKajammwy JyrocnaBujy (Xamku
TpuOyHan), hopMylrcaHa Kao ,,TelIKa KpIlemha Me)yHapoIHOT XyMaHUTApHOT TpaBa
U3BplIeHa Ha Teputopuju Ousie Jyrocnasuje ox 1. janyapa 1991. rogune®, xao u 2)
onpeheHa TakcaTUBHO HaBeleHa MelyHapoqHa KpUBHYHA [ena cajpikaHa y
KpuBnunom 3akonuky Cpbuje, rae craga HU3 KpUBUUHUX Jieja IPOTUB YOBEUYHOCTHU U
npyrux godapa samrrheHux MelhyHapoIHUM ITPaBoM, Kao U 3) KpUBUYHO JIEJI0 TOMOhH
YYMHUOILY KPUBUYHOT JeNla, OHJa KaJa Cce OHO OJHOCH Ha HEKY OJ MPETXOIHO
HaBEJICHUX KaTeropuja MelyHapoaHUX KPUBUYHUX Jena. Y Jiefia HaBeJeHa Y TauKu 2)
CrHazajy TeHOIWJ, PaTHHU 3JI0YMH MPOTHUB IMBWIHOT CTAHOBHHIITBA, PATHU 3JI0YMH
MIPOTUB pameHUKa M OO0JIECHUKA, pPaTHU 3J0YMH NPOTHUB pPaTHUX 3apoOJbEHUKA,
OpPraHHM30BaKkE U MOJACTULIAE HA U3BPIICHE TeHOIUAA U paTHUX 3JI0YMHA, yIOoTpeda
HEZ03BOJbEHUX CcpelicTaBa OopOe, HEM03BOJbEHA MPOM3BOAMA, NMPOMET U JApKambe
opyXja uyHWja je ymorpeba 3abpameHa, NPOTUBIPABHO YOWjake W pambaBambe
Henpujaresba, MNPOTUBIPABHO OAy3UMame CTBApu o0J yOWjeHuX, TMoBpena
napjaMeHTapa, CypoBO TOCTyMame ca pambeHHUIMMa, OOJeCHUIIMMa M PAaTHUM
3apo0JbEHUIIIMA, HEOIPABIAHO OJUIarame pernarpujaldje paTHUX 3apo0JbeHUKA,
VHUIITaBakE KyITYpHUX n00apa, 310ynorpeda MelyHapoJHUX 3HAKOBA U arpecrBaH
par. OBne ce, MHaue, CBpCTaBajy M JBa KpPHBHYHA JeNia, KOja HHUCY TOCTOjasia y
kpuBn4HOM 3akoHOaBcTBY CDPJ, a kacuuje CPJ u Cpobuje, cee no 2006. ronune, u3
yera Mpou3Jia3y J1a TakBa KPUBUYHA JieJla HUCY Oujia mpomucana y BpeMe rpahanckor
pata 'y COPJ 1990-ux ronuna, kao uu y Bpeme HATO arpecuje na CPJ 1999. rogune,
T€ TOKOM OpYXKaHOT CyK0o0a, CemapaTUCTHYKe OpyXaHe MOOyHe, TepOpPHUCTUYKOT
nenosama 138. OBK u nmpotusTepopucTrukor aenoBamwa Bojcke Jyrocnasuje u cpricke
nonmnrje Ha KocoBy n Metoxuju. To cy 310unH npotuB YoBeunoctu (wiad 371. K3
CpOuje, ka0 u kpuBu4HO neno u3 wiana 384. K3 CpbOuje — HecnpeuaBame BpIICHA
KPUBUYHUX JIea TPOTUB YOBEYHOCTH U JIPYTUX A00apa 3amtuheHnx MelyHapoaHuM
MIPaBOM, IIITO j€ Y CTBAPU MHKPUMHUHHUCAKhEe KOMaHIHEe 0ATOBOpHOCTH. CBpCTaBame OBa
JIBa KPUBUYHA JIeJ1a Y CKyNl KPUBUYHHUX JeJa y Moreay Kojux Baxe rnoceOHa rmpaBuiia
KOHIIEHTpAIMje CTBapHE HAAJEKHOCTH y KOMOWHALUJU ca sui generis TPUMEHOM
YHHUBEP3AJIHOT TPUHIINIIA Ba)KeHha KPUBHYHOT 3aKoHOnaBcTBa CpOwuje, HHje CIIOPHO
camo 1o ceOu, amu OM ca CTaHOBHUIITA Haueja 3aKOHUTOCTH, OJJHOCHO HEroBOT /ex
praevia eneMeHTa, OUI0 CIIOPHO KPUBUUHO FOBEHH-E 3a Ta KPUBUYHA JI€JIa YUHUbEHA ITpe
crymama Ha cHary K3 Cpouje uz 2005. rogune (ctynuo je Ha cHary nodetkom 2006.
TOIMHE), jep Ta J1Ba KpUBUYHA Jiena Hucy ouna nponucana y K3 COPJ, autu y K3 CPJ,
KOju Cy OWJIM Ha CHa3|W y BpeMe rpahanckor para y Hekanganmoj COPJ, kao u Tokom
arpecuje Ha CPJ 1999. romune, a perpoaktuBHa npumeHna Baxeher K3 oBne
YCTaBHONIPABHO HHUje Moryha, jep ce KOHKPETHOM Ciy4yajy He paau o Ojaxem
KPUBUYHOM 3aKOHY (BHJAETH mpeamer EBpomnckor cyma 3a jpyncka mpaBa Korbely
npomus Mahapcke, nipencraBka Opoj 9174/02, ommyka ox 19. cemremOpa 2008.
TOJINHE).
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Jakne, YcTaBHM cyj cMaTpa Ja c€ HHCTUTYT KOMaHJIHE OJITOBOPHOCTH
y PenyOnunm CpOuju Moxe IPUMEHUTH TEK OJ1 CTylama Ha cHary Baxeher Kpununor
3akonuka (,,Ciy:xx6enu rmacauk PC*, 6p. 85/05, 88/05, 107/05, 72/09 u 111/09), 1.
janyapa 2006. roawHe, a 4Mja je pEeTPOAKTHBHA MPHUMEHA 3a0pameHa y CKIaay ca
Ha4yeJIoM 3aKOHUTOCTH, Koje je 3ajemueHo wianoM 34. crtaB 1. YcraBa, ka0 U caMuUM
KpuBHYHNM 3aKOHWKOM — YjIaHOM |. KOMaHIHa OJITOBOPHOCT je MMIUIEMEHTHpaHa
OBHMM 3aKOHHKOM Ka0 MOCEOHO KPHUBUYHO JIEJO HECIPEYaBambE BPIICHA KPUBUUHUX
JieNia TPOTUB YOBEYHOCTH U JAPYyrux nobapa 3amtuheHux melyHapoaHuM mpaBoM M3
ynana 384. KpuBuuHOT 3aKOHHKA. Tako cy MOoCTymuIie u Ipyre Ap:kaBe, Kao Ha IIPUMED,
Hemauka y cBom Melhynapongnom kazHeHom 3akoHUKy (Vélkerstrafgesetzbuch —
VStGB), kana je mponucana y § 4 KpUBHYHO JICJIO OJITOBOPHOCTH BOJHOT 3alOBEAHUKA
u apyrux npernocraBibeOnux (Verantwortlichkeit militdrischer Befehlshaber und
anderer Vorgesetzter).

Nmajyhu y Buay cBe HaBeleHO, YCTaBHU CyJA j€ OLEHHO Ja Yy
KOHKPETHOM CIy4yajy HHCY OWJIM HMCIYH-€HH YCJIOBH 3a BOheme HcTpare, OJHOCHO
KPUBUYHOT TMOCTYNKa, MPOTUB OKpuBibeHOr JI.JK, 300r Hemocrojama KOMaHIHE
OJITOBOPHOCTH y MpaBHOM cuctemy Peny6nuke Cpouje npe 1. janyapa 2006. ronuse.
Boheme nucrpare, 0THOCHO KPUBUYHOT MOCTYIKA [10 OCHOBY KOMAaH/IHE OJJrOBOPHOCTH
3a KpHMBMYHa Jena yduweHa mnpe 1. janyapa 2006. ronunHe Omio Ou cropHO ca
CTaHOBUINTA rapaHiyja yrephenux umanom 34. cras 1. Ycraga.

7. Y omHOCY Ha HCTAaKHYTY TOBpEAY IpaBa Ha MPaBUYHO cyheme,
VYcraBHE cya ykasyje aa ce, mosiazehw on YctaBoMm yTBpheHE caapKMHE TpaBa Ha
NPaBUYHO cyheme, OBO PaBO y KPUBUYHOM IOCTYIKY jEMYH IpE CBETra OKPUBIHEHOM
JIUITY, TIOMITO C€ Y TOM MOCTYIIKY OJIITy4yje O OCHOBAaHOCTH CyMHb€ Koja je Ouiia paszior
3a MOKpeTame MOCTYIKA, OAHOCHO O ONTYyKO0aMa Koje ce HEKOM JIMILy CTaBJbajy Ha
Teper. Y TOM CMHCIY, KajJa je TpeMa OKPHUBJBEHOM CIIPOBEJIEHa MCTpara O] CTpaHe
HAQ/IJISKHOT jJaBHOT TY)KHOIA, Y HCKJbYYMBO] HAJJICKHOCTH jaBHOT TYXXKHOLA je Jaa
OJUTYYH J1a JTU Pe3yJTaTH UCTpAre J1ajy J0BOJbHO OCHOBA 32 IMOAHOIICHE ONTYHOT aKTa
HaanexxkHoM cyny. Crora ce nMie Koje Yy KPUBUYHOM IIOCTYNKY HMa TOJIOXKa]
omreheHor He MOe TI03UBATH Ha TO Ja MY je TTOBpel)eHo mpaBo Ha MPaBUYHO Cyheme
THUME IITO IPOTHB OKPUBJHEHOT HHUj€ MOKPEHYT M BOhEeH KPUBUYHU MOCTYIMAK, WX ILTO
KPUBHYHHU IIOCTYNAaK HHj€ OKOHYAH OCYIOM ONTY)XEHOT JIUIa, OJHOCHO IITO
ONTY)XEHOME HHje U3peyeHa oapeleHa KpUBUUHA CaHKIIH]a.

[Tonazehu ox npeTxoHO U310kKEHOT, @ UMajyhu y BUJly HaBOJIe yCTaBHE
XKanbe W TPOIECHH TMOJ0XKa] MOJHOCHIANa y TpeaMery TypiKuiamTsa 3a paTHe
snmounHe Ktu. 1/14, YcraBHu cya je olIeHHO Jia je ycTaBHA kanba, ratione personae,
HECIIOjUBa Ca MCTaKHYTOM IIOBpEIOM IpaBa U3 ujgaHa 32. YcraBa, ma je, carjiacHO
onpendu unmana 36. crap 1. Tauka 7) 3akoHa 0 Y CTaBHOM Cy/Ty, 0J10aIIMO0 YCTaBHY JKal0y
Yy OJHOCY Ha MCTaKHYTYy IOBpely IpaBa Ha IpaBUYHO cyhemwe, pemaBajyhu kao y
JIPYTOM JIeTy U3peKe.

8. YcraBHU cyx je, 300T 3Ha4aja OBE OTYKE 3a 3AIUTUTY YCTAaBHOCTH H
3aKOHUTOCTH, JhYJICKMX TIpaBa U rpahaHCKux ci10601a, Ha OCHOBY oapende unaHa 49.
craB 2. 3akoHa 0 YCTaBHOM cyny, outydno aa ce Omiyka ob6jaBu y ,,CinyxOeHom
rimacHuky Pemyonuke CpOuje’.

9. CrienoM cBera U3HETOT, Y CTaBHH CYJ je, Ha OCHOBY ojipeniada ujaHa
426 craB 1. Tauka 1) u unana 45. Tauka 9) 3akoHa o YctaBHOM cyny, noHeo Oamyky
Kao y U3peIl.

[MPEJCEAHUK BERA
Cuexxana Mapkosuh, c.p.
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3a TauHOCT OTIIpaBKa:
PK
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ANNEX 2 to

"Veseli Defence Reply to the Consolidated Prosecution Response to Preliminary
Motions Challenging Joint Criminal Enterprise (JCE)"
[Public]

Defence Translation

Republic of Serbia
CONSTITUTIONAL COURT
Number: Uz-11470/2017

20 20 . years
White City

The Constitutional Court, the Grand Chamber, composed of:
President S limb Snezana Markovi¢, President of the Chamber , and judges Miroslav Nikoli¢,
Dr Tijana Surlan, Tatjana Purki¢, Dr. Milan Skulié, Lidija Puki¢, Dr. Natasa Plavsic and Dr.
Dragana Kolari¢, members of the Council, in the proceedings constitutional appeal G. M . i
K . R, both from C . near Pec,and H. A . i H . H, both of Z . near Pec, on the basis of Article
167, Paragraph 4 in conjunction with member om 170 of the Constitution of the Republic of
Serbia, at the session The council held on October 1, 2020, was passed

ODLUKU

Denied as unfounded constitutional appeal G. M, K. R, H. A .1 H . H . declared
against the actions of the War Crimes Prosecutor's Office in the Kti case. 1/14 for violation of
the right to life, guaranteed by Article 24 of the Constitution of the Republic of Serbia, while
in the remaining part the constitutional complaint is rejected.

Explanation

1.M.G.iR.K, both from C . near Pec,as wellas A . H.iH . H, both from Z . near
Pec, filed with the Constitutional Court, on 15 December 2017, by proxy M . P, a lawyer from
Belgrade, a constitutional complaint against the act of the War Crimes Prosecutor's Office Kti.
1/14 of March 1, 2017 and the act of the Republic Public Prosecutor's Office Ktpo. 58/17 of 7
December 2017 , due to violation of the rights under Art. 24, 25 and 32 of the Constitution of
the Republic of Serbia.
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The complainants substantially challenge the actions of the War Crimes Prosecutor's
Office in the Kti case. 1/14, and in which case the disputed acts were passed.

The constitutional complaint states, inter alia:

- that the injured parties, here the submitters of the constitutional complaint, the
disputed acts violated the right to a reasoned court decision , as well as the "principle of equality
of arms", as an element of that right to a fair trial;

- that in the specific case the provisions of Art. 251 and 303 of the Code of Criminal
Procedure because the suspect and his defense counsel inspected and copied the case file before
the suspect D.Z. heard, and the provisions of Article 300 and Article 51, paragraph 1, as well
as Article 308, paragraph 2 of the Code of Criminal Procedure were violated;

- that “the Deputy Prosecutor for War Crimes did not hear all the witnesses who
proposed both the Deputy Prosecutor for War Crimes and the suspect D.Z. and his defense
counsel, as well as the attorney of the injured parties. Out of a total of 14 witnesses of the
Deputy Prosecutor for War Crimes, two witnesses were not examined, the suspect and his
defense counsel proposed the examination of four witnesses, of which only two were examined,
while the injured party's attorney proposed the examination of 12 witnesses, eight of whom
were examined. Of the eight witnesses examined proposed by the injured party's attorney, four
witnesses were examined without his presence because the Deputy Prosecutor did not inform
the injured party's attorney about their examination ";

- that “the Deputy OWCP did not sufficiently assess or explain the reasons why he did
not give adequate force to the evidence presented during the criminal proceedings before the
High Court in Belgrade in the case of K. After .2. 48/10, nor the evidence presented before the
International Criminal Tribunal for the Former Yugoslavia in the case of the team 'M.
Milutinovic et al. ' and ' V. Djordjevic', which clearly indicated the existence of grounds for
suspicion that members of the 125th Motorized Brigade of the Yugoslav Army during 1999 in
the municipalities of Peja, Decani, Gjakova and others. a number of war crimes and other
crimes against international law and humanity have been committed to the detriment of persons
of Albanian nationality ”’;

- that the applicants violated the procedural aspect of the right to an effective
investigation;

- that “in the specific case 1) the Deputy Prosecutor did not examine all the proposed
witnesses 2) that he did not give reasons why he considered their examination unnecessary,
and especially 3) that he did not explain why the testimonies of some examined witnesses were
not sufficient for further criminal proceedings (such as e. statements D . O ., which is directly
Medium named N . M . 'M . ' as criminal offenders, which was the commander 177. VTOd
"(referring to the Army territorial detachment Oven) " from where it follows that there was
clear knowledge in the 125th mtbr command about the crimes committed in their area of
responsibility) it cannot be concluded, without reasonable doubt, that the deputy conducted an
effective and efficient investigation ”’;

- that "the complainants emphasize that they have lost their closest relatives in the
events in their places where they lived and that they have the slightest right to be adequately
sanctioned for those responsible for the killings, attacks and displacement of the civilian
population";

- that there are at least four documents indicating that 177 . VTOd presumed 125 mtbr
( meaning the 125th Motorized Brigade of the Yugoslav Army , whose commander was the
suspect ) before 15 May 1999 ;

- that "it is obvious that the competent prosecutor's offices, for a completely unjustified
reason, did not even take into account the definition of command responsibility," the injured
parties did not receive answers to numerous questions, while the overall impression is that the
investigation conducted by the Deputy War Prosecutor crimes, and supported by the second
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instance prosecution, cannot, without reasonable doubt, conclude that the competent state body
seriously tried to find out what happened in connection with these events in Kosovo. Moreover,
it seems impossible to avoid the conclusion that the deputy made a hasty and unfounded
conclusion that there is not enough evidence for the accusation, all in order to complete the
investigation. "

Suggest one is the Constitutional Court accepts the constitutional complaint,
establishes a violation of the law marked, to annul the disputed documents and ordered the
Prosecutor's Office for War Crimes and the Republic Public Prosecutor to repeat the procedure
to award them compensation for non-pecuniary damage and seek the one are the costs of the
proceedings .

2. Pursuant to the provision of Article 170 of the Constitution of the Republic of Serbia,
a constitutional complaint may be lodged against individual acts or actions of state bodies or
organizations entrusted with public authority, which violate or deny human or minority rights
and freedoms guaranteed by the Constitution, if they are exhausted or no other legal remedies
are provided for their protection.

During the procedure of providing constitutional court protection, on the occasion of
examining the merits of a constitutional complaint within the limits of the stated request, the
Constitutional Court determines whether the right or freedom guaranteed by the Constitution
was violated or denied in the procedure of deciding on the rights and obligations of the
constitutional complainant.

3. The Constitutional Court , in the completion of the procedure , from the case KTI.
1/14 of the War Crimes Prosecutor's Office and letters from the High Court in Belgrade - War
Crimes Chamber dated 11 February 2020 , inter alia, found:

3.1. Facts and Circumstances Relating to the War Crimes Prosecutor's Office Kti. 1/14:

- that on 18 May 2014, the War Crimes Prosecutor's Office (hereinafter : OWCP )
issued the Kti initiative. 1/14 to initiate criminal proceedings against the commander of the
125th Motorized Brigade, combat formations former Pristina cart with the Yugoslav Army -
D.Z , due to suspicion that he had done the wrong cally a war crime against civ ylacetic capita
Istv under Article 142, paragraph 1. CRU;

- that it is TRZ. On July 28, 2014, it issued an order to conduct an investigation into
Kti. 1/14 against D.Z. , due to the existence of grounds for suspicion that “during the armed
conflict on the territory of the Autonomous Province of Kosovo and Metohija, between the
Army of FR Yugoslavia and the Police Forces of the Republic of Serbia on the one hand and
members of the armed formation of the Kosovo Liberation Army on the other , which is a non-
international armed conflict, and the simultancous armed conflict between the armed forces of
the FRY and the armed forces of the NATO Coalition in the period from March 23 to June 10,
1999 as an international armed conflict, as a member of the Yugoslav Army as a colonel and
in the position of commander of the 125th Motorized Brigade - Kosovska Mitrovica,
responsible for the application of international humanitarian law on the protection of civilians
and their property and authorized to manage and command all units and formations within his
brigade and through the authority to control his subordinates in carrying out orders, having
effective command authority over all subordinate units, including the detachment 177. VTOd
Pe¢ ( Vo Territorial Detachment of Peja) , which was under his command, on the basis of
Article 16 of the then valid Law on Defense and on the basis of a special order of the Higher
Command on Subordination,..., and thus violated the rules of Article 3, paragraph 1, item 1
under (a.), Article 33, paragraph 2, and Article 49 IV of the Geneva Convention relative to the
Protection of Civilian Persons in Time of War of 12 August 1949, and the rules of Articles 51,
52, 75, Article 85, paragraphs 3a and 4a of the Supplementary Protocol to the Geneva
Conventions of 12 August 1949 on the Protection of Victims of International Armed Conflicts
(Protocol 1) and the rules of Articles 4, 13, paragraph 2 and Article 17, paragraph 2 of the
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Admission Protocol to the Geneva Conventions of 12 August 1949. on the Protection of
Victims of Non-International Armed Conflict (Protocol II) , thus committing the criminal
offense of War Crimes against Civilians under Article 142, Paragraph 1 of the CPC in
conjunction with Article 30 of the CPC ”;

- to act in the case of TRZ 1/14;

- that it follows from the minutes of the interrogation of the suspect dated 31 July 2014
that D.Z. requested that, in accordance with Article 68, paragraph 1, item 7 of the Criminal
Procedure Code, he be given sufficient time to prepare his defense, and the acting prosecutor
adjourned the hearing and ordered it to resume on 1 September 2014, which did not continue.
marked date ;

- that the defense counsel of the suspect could not act in the case due to the lawyer's
strike;

- that on March 24, 2015, a trainee lawyer took over two binders and one disk with
copies of the material related to the Kti case from the lawyer's office of the suspect's defense
counsel. 1/14;

- that the suspect was not questioned on 16 April 2015 due to the justified absence of
defense counsel , but was questioned on 28 April 2015 ; t Also, by the hearing was continued
on 12 May 2015 i n a the hearing, Deputy Prosecutor has determined to call and examine
witnesses D.N, V.S, D.Z J.D,M.V,D.J,P.J,Z.B,V.J,C.D,M.J,Lj.DIT.M.
i S.J, and he suggested that the suspect be examined as a witness . L, N.P,A.S.iM.S;

- that the OWCP sent the act Kti 1/14 to the defense counsel and the suspect to attend
the examination of witness D on 19, 21, 21, 22 and 26 May 2015.J,V.J, M. J, V.S, T . M,
Lj.B,p.N,D.Z,P.JM.V,C.D,Z.B.iJ.D;

- that during the questioning of witnesses-D . J,Lj . D,P.,,B.N,C.D,M.V, Z.
B,J.DOM.J,A.S,M.S, T.M,V.J.iD.Z.among others, were present defense counsel
- lawyer D.C. or by proxy, attorney MM , as well as the suspect himself;

- that on 24 December 2015, the complainant was entitled to a lawyer N . T . to
represent them in the Kti case. 1/14;

- that the examination of witnesses Z . P . The presence of ovals counsel (by replacing
cal Power of Attorney for a lawyer D.C. - attorney S. P ), the suspect and proxy damaged - N
lawyer . C;

- that on December 18, 2016, the suspect's defense counsel submitted a submission
stating that there were no new evidentiary motions;

- that the Office of the War Crimes Chamber on 13 June 2016, municipalities sent an
invitation to a defense attorney and lawyer N . T . to attend the evidentiary actions -
examination of the witness G. J,Lj. A,D.T.iD. Tr;

- that he is a proxy of the injured parties by the submission of 16 . In June 2016, he
proposed that M be examined as a witness . G,B. M, Z. R, P. N, T.D,j .A,D.T,G.]J,
D . B, Security Officer of the 2nd Motorized Battalion in the 125th Motorized Brigade,
Security Officer of the Armored Battalion in the 125th Motorized Brigade and Chief of
Security of the Military District of Pristina . For the last three witnesses, it was suggested that
the name and address be obtained officially ;

- that the OWCP informed the suspect's defense counsel and the injured party's
attorney about the examination of several witnesses; The representative of the injured party
was present at the T examination. D,M.G,B.M.iD.B;

- that the Ministry of Defense - Military Security Agency is an act of the SP. 1 12953-
2 dated 15 September 2016. The annual not acting upon claim TRZ , notified the Prosecution
the names and addresses of papers for the security 2. motorized battalion in 125 Motorized
Brigade (D . O .), A clerk of the security of an armored battalion 125. Motorized Brigade (B .
T . ) and the head of the security organ military district Pristina ( V, V, followed by N, C . );
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that the suspect and his defense counsel were informed about the examination of these four
witnesses , and that the injured party's attorney did not attend the examination of these four
witnesses;

- that the TRZ 13 December 2016, after examination of the witness N . C, meeting
held; and the transcript shows that the meeting was attended by the deputy war crimes
prosecutor, lawyer N . C, defense counsel for the suspect and the suspect ; n The meeting
discussed the proposal proxy damaged to examine witnesses Z . R, D. T.and Lj. A ;od
examination of witness Lj . A . gave up due to his serious health condition ; the deputy
prosecutor pointed out that the problem with the delivery calls witnesses . R .1 D . T r. (who
live on the territory of Kosovo and Metohija), that they cannot be served with a summons
through the Military Security Agency, that they do not have the authority to communicate with
the prosecutor from Pristina, or that the summons is delivered by EULEX, and that the address
is insufficient. mail shafts ; the suspected noted that D . Tr . lives in Trebinje ; t Prosecutor
during the proceedings and the witness mentioned e P . N . 1 G . J, but they have not been
discussed ; the plenipotentiary damaged them and remained with his proposals;

- that during the procedure the acting Prosecutor's Office obtained the necessary
documentation and data from , among others, the Ministry of Defense - Military Security
Agency , Mechanism for International Criminal Courts - Hague Branch, to inspect other
OWCP cases ; in the case file is under date has 15 August 2014 year and 9 February 2015,
preliminary expert study - "The responsibility of command structures 125 and 549th Motorized
Brigade of the Yugoslav Army for crimes committed by their members and members of other
commands and units in their composition in the area of operation of these brigades for the
period March - June 1999 ";

- that the order of TRZ Kti 1/14 of 13 December 2016 completed the investigation
against the suspect for the criminal offense of War Crimes against Civilians under Article 142
of the CPC, because the state of affairs in the investigation was sufficiently clarified;

- that the act of TRZ Kti. 1/14 of 13 December 2016, informed the lawyer N . T . that
the investigation was completed, and which act the lawyer received on December 21, 2016;

- that the disputed order of TRZ Kti. 1/14 of 1 March 2017, the investigation against
the suspect was suspended because there was insufficient evidence for the indictment;

- that TRZ is an act of Kti. 1/14 of 2 March 2017, informed the lawyer N . T . that the
Prosecutor's Office has issued an order suspending the investigation, as well as that against the
order, pursuant to Article 51, paragraph 1 of the Code of Criminal Procedure, it has the right
to file an objection directly to the higher public prosecutor; d the probate order on the act is
dated March 3, 2017, and the act also contains the statement of March 9, 2017 that "the act has
not been served, call a proxy to take over the act";

- that the disputed decision of the Republic Public Prosecutor's Office Ktpo. 58/17 of
7 December 2017 dismissing the complaint a lawyer storey N . T . declared against the order
of TRZ Kti. 1/14 of 1 March 2017 ; that in the disputed decision , among other things, it was
stated that "the suspect D.Z. appointed commander of the 125th Motorized Brigade Command
Brigade based in Kosovska Mitrovica on day 12 June 1998 year, the brigade during the 1999
year was subordinated to the Pristina Corps in under the command of General N. P . The area
of responsibility of this brigade was represented by the territories of the Municipalities of
Leposavic, Zvecan, Kosovska Mitrovica, Zubin Potok, Skenderaj, Vushtrri, Glina, Istok, Peja
and Decani. There are over 500 villages in this area , including the villages where the crimes
in question took place. The brigade was especially engaged in the fights against the units of the
Kosovo Liberation Army in the area of Bajgora, Drenica and Rugova gorge . The suspected
commander was authorized and obliged to make decisions, set the tasks of the units, control
the execution of those tasks, demand their consistent execution regardless of the difficulties
that arise during their realization. The suspect in his testimony did not dispute the circum an
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outlet that is VT 177. The furnace was resubordinated his unit, but he claimed to have a
concrete p retpocinjenja took place after 15 May 1999, ie after the Execute certain crimes on
the territory ... . Witnesses are united in their claims that they have never heard of crimes in the
villages around Peja where specific war crimes took place, but that they learned about them
after the war or from the press at the time of the indictment against the perpetrators of this
crime,... . These circumstances, the distance from the scene and the lack of direct radio or other
communication on the ground, at a critical time, between the suspect and the commander of
the unit whose members committed the crimes realistically call into question the commander's
ability to know the situation at the time of the action. , or about the behavior of certain members
of the detachment, as well as to have an idea of what was happening in the villages of Ljubenic,
Dbuska, Plavljane and Zahac, so that he had reason to react in an adequate and efficient way in
order to prevent specific crimes " ;

3.2. Facts and circumstances relating to the case of the High Court in Belgrade
- War Crimes Chamber K. Po.2 . 48/10 :

- that by the judgment of the High Court in Belgrade - War Crimes Chamber K.
Po.2. 48/10 of 11 February 2014, defendants T.M., S.P., S.K., B.B., A.S., M.N., RM., S M.
and D.B. found guilty of committing the criminal offense of War Crimes against Civilians
under Article 142, Paragraph 1 of the CPC in conjunction with Article 22 of the CPC and
sentenced to imprisonment ; and with that judgment the accused R.B. and V.K. they were also
acquitted of the accusation that they committed the aforementioned criminal offense as co-
perpetrators;

- that by the decision of the Court of Appeals in Belgrade - War Crimes
Chamber Kz.1. Po.2. 6/14 of 26 February 2015, the appeals of the defendants were adopted,
and the judgment of the High Court in Belgrade - War Crimes Chamber K. was revoked. Po.2.
48/1 0 of 11 February 2014 and the case was remanded to the first instance court for retrial;

- that the criminal proceedings were continued in the case of the High Court in
Belgrade - War Crimes Chamber K. Po.2. 4/15.

4. The provisions of the Constitution , the violation of which is referred to by the
submitters in the constitutional complaint, stipulate: that human life is inviolable (Article 24,
paragraph 1); that physical and mental integrity is inviolable (Article 25, paragraph 2); that no
one shall be subjected to torture or to inhuman or degrading treatment or punishment, nor to
medical or scientific examination without his or her free consent (Article 25, paragraph 2); that
everyone has the right to an independent, impartial and legally established court, in a fair and
reasonable time, to publicly discuss and decide on his rights and obligations, the grounds for
suspicion which was the reason for initiating proceedings, as well as the charges against him
(Article 32, paragraph 1.).

The provisions of the Criminal Procedure Code ("Official Gazette
of the RS" , No. 72/11, 101/11, 121/12, 32/13 and 45/13 ) stipulate that: this Code establishes
rules aimed at ensuring that no one is innocent convicted, and to impose a criminal sanction on
the perpetrator of the criminal offense under the conditions prescribed by the criminal law, on
the basis of a lawfully and fairly conducted procedure (Article 1, paragraph 1); that criminal
proceedings have been initiated by issuing an order to conduct an investigation (Article 296)
(Article 7, paragraph 1, item 1) ); that the basic right and basic duty of the public prosecutor is
to prosecute perpetrators of criminal offenses (Article 43, paragraph 1); that for criminal
offenses prosecuted ex officio, the public prosecutor is competent to conduct an investigation
(Article 43, paragraph 2, item 3); that the defendant, ie the suspect who was questioned in
accordance with the provisions on the hearing of the defendant and his defense counsel, have
the right to review the files and examine the collected items that serve as evidence (Article 251,
paragraph 1); that an investigation be initiated against a certain person for whom there are
grounds for suspicion that he has committed a criminal offense (Article 295, paragraph 1, item
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1) ); that the investigation gathers the evidence and data necessary to decide whether to file an
indictment or discontinue the proceedings, evidence necessary to establish the identity of the
perpetrator, evidence that is in danger of not being able to be repeated at the main trial, or their
performance would be difficult, as well as other evidence that may be useful for the procedure,
and the performance of which, given the circumstances of the case, proves to be expedient
(Article 295, paragraph 2) ; that the public prosecutor is obliged to send a summons to the
suspect's defense counsel to attend the hearing of the suspect, ie to send a summons to the
suspect and his defense counsel, and inform the injured party about the time and place of
examination of witnesses or experts (Article 300, paragraph 1); that the public prosecutor is
obliged to enable the suspect who was questioned and his defense counsel to review the files
and examine the cases that serve as evidence within a period sufficient for the preparation of
the defense (Article 303, paragraph 1); that the public prosecutor may, during the investigation,
withdraw from the prosecution of the suspect and suspend the investigation if there is
insufficient evidence for the accusation (Article 308, paragraph 1, item 3) ); that when he finds
that the state of affairs in the investigation is sufficiently clarified, the public prosecutor will
issue an order to complete the investigation, which he will deliver to the suspect and his defense
counsel, if any, and inform the injured party about the completion of the investigation (Article
310, paragraph 1).
Provisions of the Criminal Code of the Federal Republic of
Yugoslavia ("Official Gazette of the SFRY", No. 44/76, 36/77 - amended, 34/84, 37/84, 74/87,
57/89, 3/90, 38/90, 45 / 90- corrected and 54/90 and "Official Gazette of the FRY" No. 35/92,
16/93, 31/93, 3 7/93, 41/93, 50/93, 24/94 and 61/01 ) it was prescribed: that a criminal offense
may be committed by doing or not doing (Article 30, paragraph 1); that a criminal offense may
be committed by omission only when the perpetrator has failed to commit the act he was
obliged to commit (Article 30, paragraph 2); who, in violation of the rules of international law
during war, armed conflict or occupation, orders the attack on the civilian population,
settlement, individual civilians or persons incapable of combat, resulting in death, grievous
bodily harm or serious damage to human health , indiscriminate attack, which attacks on
civilian population, to the civilian population carry out killing, torture , inhumane treatment,
biological , medical or other scientific experiments, removal of tissue or organs for
transplantation, causing great pain or injury t elesnog or health, displacement or relocation or
forced denationalization or conversion to another religion, coercion to prostitution or rape;
application of measures of intimidation and terror, taking hostages, collective punishment,
unlawful bringing in concentration camps and other against the illegal arrests and detention,
deprivation of rights to fair and impartial trial , forcible service in the armed forces of the
enemy force or its Notify budget execution finds itself service or administration , forcing forced
labor, starvation, confiscation of property, looting of property, illegal and arbitrary destruction
or misappropriation of property not justified by military needs, taking illegal or
disproportionately large contributions and requisitions, devaluation of domestic money or
illegal issuance of money, or who commits any of the above offenses, shall be punished by
imprisonment for a term not less than five years or by imprisonment for a term not exceeding
40 years (Article 142, paragraph 1).
The Criminal Code (" Official Gazette of the RS", No. 85/05, 88/05,
107/05, 72/09 and 111/0 9) prescribes: that no one may be sentenced or other criminal sanction
for an act which than what was done by law was not determined as a criminal offense, nor can
it be imposed a punishment or other criminal sanction that was not prescribed by law before
the criminal offense was committed (Article 1); that the military commander or the person who
actually performs this function, who, knowing that the forces he commands or controls,
prepares or has started committing the criminal offense referred to in Articles 370 to 374,
Article 376, Art. 378 to 381 and Article 383 of this Code does not take the measures he could
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and was obliged to take to prevent the commission of the act, and as a result the commission
of that act occurs, he shall be punished by the punishment prescribed for that act (Article 384,
paragraph 1). ); that this Code enters into force on January 1, 2006 (Article 432).

5. 1. The complainants challenge the actions of the OWCP in the Kti case. 1/14 and
in any case have been adopted and the act of the War Crimes KTI. 1/14 of March 1, 2017 and
the act of the Republic Public Prosecutor's Office Ktpo. 58/17 of 7 December 2017 .

The complainants consider that the procedural aspect of the rights of the injured parties
to an effective and efficient investigation has been violated . They explain this with the
following statements:

1 ) that is not acting vice TRZ examined all proposed witnesses (V have not been
tested.S,S,J,vL,N.P,Z, R,P,N,j. A, D, Tr. And G.J.), noris d and the reasons
why it considers that their hearing was unnecessary;

2 ) that the proposals of the suspect and his defense counsel to examine four sved eye
(V,L,N,P,A,S,and M. S .) Has never made a formal decision, or in the case file there
is a decision about why dropped by the examination of the witnessin. S .1 S . J; takode , TRZ
not don eo decision on the proposal is not damaged on an examination of their witness;

3) At the time of Test D. O, B. T, V.V .and N. C. the injured party's attorney was
not present, although he was the one who proposed the examination of the mentioned witnesses;

4 ) that it is not explained in the disputed decisions why the testimonies of individual
witnesses are not sufficient for further continuation of the criminal proceedings , nor did the
Deputy OWCP explain the reasons why he did not give adequate strength to the evidence
presented during the criminal proceedings in the case of the High Court in Belgrade - Special
Department K. Po.2. 48/10, nor the evidence presented before the International Criminal
Tribunal for the Former Yugoslavia in the cases of “M. Milutinovi¢ et al. ”’And* V. Djordjevic

n .
b

5 ) that the disputed second-instance decision states that the 177th VTO of Peja was
subordinated to the command of the 125th Motorized Brigade after 15 May 1999, after the war
crimes were committed, and that the four documents in the case file indicate that these
allegations untrue;

6 ) that the suspect and his defense counsel inspected and copied the file before the
suspect was questioned , which is contrary to the provisions of Art. 251 and 303 of the Criminal
Procedure Code , as well as that the provision of Article 300 of the Criminal Procedure Code
has been violated ;

7) that “ the injured party's attorney was only notified on 16 November 2017 that the
investigation had been suspended, and it cannot be avoided, without reasonable doubt, that the
OWCP's action was aimed at preventing the injured parties from filing an objection within the
prescribed time limits. CPC .

5 .2. The Constitutional Court alleges a violation of the right under Art. 24 and 25 of
the Constitution assessed in the light of the violation of the right to life from Article 24 of the
Constitution.

Making a decision in this constitutional court case, the Constitutional Court points out
that even if the Constitution does not guarantee the right to prosecute third parties, and that
according to the established practice of the Constitutional Court, guarantees of the right to a
fair trial under Article 32 of the Constitution can be recognized as damaged. only if he has filed
a property claim in criminal proceedings . The Court notes that in this particular case, the fact
that this is a procedure conducted in connection with the violation of the right to life, which is
guaranteed by Article 24 of the Constitution, is of decisive importance.

According to the European Court of Human Rights, the right to life belongs to the
"hard core" of human rights that is guaranteed to every person, in all circumstances and in all
places, and cannot be subject to any restriction or derogation. It is one of the rights that justifies
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the freedom and the existence of which implies a positive obligation of the state to take all
necessary measures to protect the life of the person within its jurisdiction (see judgment of the
order of Human Rights in the case of LCB v. The United Kingdom , a submission a number 0j
14/1997/798/1001, from 9 June 1998, I the reports 1998-111, § 36). This positive obligation of
the state includes the substantive and procedural aspects.

From the substantive point of view, a positive obligation of the state implies taking all
necessary measures to prevent violent death, and this presupposes the establishment of a legal
framework that should provide effective protection against threats to the right to life (see,
mutatis mutandis, judgment of the European Court of Justice). Human Rights Osman v. the
United Kingdom , application no. 23452/94, 28 October 1998, First Report 1998-VIII, §§ 115
and 116). It is therefore necessary to have effective criminal and other norms that would deter
the commission of crimes against the life of a person, as well as procedural mechanisms to
prevent, combat and punish violations of these norms (see: judgment of the European Court of
Human Rights Streletz, Kessler and Krenz v. Germany , Petitions Nos 34044/96, 35532/97 and
44801/98 of 22 March 2001, § 86). This obligation extends to the taking of preventive measures
to protect life, in particular in relation to dangerous activities which pose a potential risk to life
(see also the judgment of the European Court of Human Rights Oneryildiz v. Turkey ,
application no. 48939/99, of 30. November 2004, paragraph 107).

From a procedural point of view, a positive obligation of the State, in the event of a
person being deprived of life, is to conduct an independent and effective investigation (see
McKe v. United Kingdom Court of Human Rights v. The United Kingdom , application no.
28883/95, no . May 2001, paragraph 111), which implies the existence of an efficient judicial
system within which proceedings will be conducted which do not necessarily have to be
criminal in nature.

Bearing in mind the foregoing, and the fact that they are in the present case, collect
evidence and data that are necessary in order to decide whether to bring an indictment or
suspend proceedings against the suspect D.Z. for the criminal offense of War Crimes against
Civilians under Article 142 of the CPC in conjunction with Article 30 of the CPC, and for
which offense proceedings are currently being conducted in the case of the High Court in
Belgrade - War Crimes Chamber K. Po.2. 4/15 ( earlier in this case the verdict was issued in
the High Court in Belgrade - About sharing war crimes K. Po.2. 48/10 of 11 February 2014 ,
which repealed the decision of the Appellate Court in Belgrade - Department war crimes)
against several defendants (members of the 177th Military Territorial Detachment of Peja) ,
the Constitutional Court considers that the obligation of the state body - the Public Prosecutor's
Office was to effectively investigate the circumstances under which the event took place and
to collect the necessary evidence and data on participation of the suspect in the critical event .

In view of the above, the Constitutional Court said that the positive obligation to
protect the rights contained in Article 24 of the Constitution, which includes a fast and efficient
examination of the subject matter of the case, without undue delay, to be assessed in the context
of procesnoprav legs aspects of the right to life in relation to the actions of the War Crimes
Prosecutor's Office in the Kti case. 1/14.

5 .3. Examining the existence of the preconditions for deciding on this constitutional
complaint in relation to the alleged violation of the right to life from Article 24 of the
Constitution, and starting from the provision of Article 170 of the Constitution and Article 82
of the Law on the Constitutional Court, as well as from the previous practice of the
Constitutional Court and legal positions in dealing with constitutional complaints adopted at
the sessions of the Court on 30 October 2008 and 2 April 2009, the Court finds that it is
necessary to examine the existence of three preconditions for deciding on this constitutional
complaint, and to: A) whether the constitutional complaint is allowed ratione personae ; B)
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whether the constitutional complaint is admissible ratione temporis ; and C ) whether the
constitutional complaint is timely.

A) Examining the existence of the first presumption, ie the admissibility of a
constitutional complaint ratione personae , the Constitutional Court started from the guarantees
provided by the Constitution in the provision of Article 24 and concluded that the Constitution
guarantees that human life is inviolable. The right to life is an absolute right and a basic human
right guaranteed by the Constitution. According to the assessment of the Constitutional Court,
this right shall include, inter alia, the positive obligation to take all necessary measures to
protect the lives of those within its jurisdiction (see the aforementioned verdict of the European
Court of Human Rights in the cases: LCB v. The United Kingdom , of 9 June 1998, Report
1998-111, paragraph 36 , as well as the judgments in Guerra and Others v. Italy , application
No. 116/1996/735/932, of 19 February 1998, Report 1998-1 , Botta v. Italy , application no.
21439/93, 24 February 1998, Report 1998-I).

Also, the Constitutional Court points out that there is a well-established case law of
the European Court of Human Rights, which considered the complaints of relatives of persons
deprived of life from the aspect of the right to life from Article 2 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms, because no effective and
efficient investigation concerning the deaths of those persons ( see, inter alia, the judgments:
Silih v. Slovenia , application no. 71463/01, 9 April 2009; Akdeniz and Others v. Turkey ,
application no. 25165/94, 31 May 2001 . years ; Mc since r v United Kingdom , application No.
28883/95, dated 4 May 2001). Bearing in mind that the provision of Article 18 para. 3 of the
Constitution stipulates that the provisions on human and minority rights are interpreted in favor
of promoting the values of a democratic society, in accordance with applicable international
standards of human and minority rights and the practice of international institutions monitoring
their implementation. the court, following the above practice in an analogous situation in which
the submitters of the constitutional complaint were close relatives of persons deprived of life,
and whose death is being investigated , concluded that the constitutional complaint was allowed
ratione personae .

B) Considering the question of the admissibility of a constitutional complaint ratione
temporis, the Constitutional Court recalls that the Constitution of the Republic of Serbia, which
establishes a constitutional complaint as a legal remedy for the protection of human rights and
freedoms, entered into force on 8 November 2006. they can challenge only individual acts of
state bodies and organizations that have public authorities that have been adopted, ie actions
that have been taken after the entry into force of the Constitution.

However, the Constitutional Court points out that the procedural obligation of the
competent bodies from Article 24 of the Constitution to conduct an investigation is a special
and independent duty, which obliges even when the death occurred before the entry into force
of the Constitution. Despite the above, having in mind the principle of legal certainty, the
temporal jurisdiction of the Constitutional Court is not infinite. Therefore, the Constitutional
Court assessed that, when the death occurred before the entry into force of the Constitution,
only those procedural actions or omissions that occurred after 8 November 2006 could fall
under the temporal jurisdiction of the Court. Also, there must be a real connection between the
death and the entry into force of the Constitution in order for the procedural obligation to have
effect, ie that a significant part of the procedural steps required by this provision has been
performed, or should be performed after the Constitution enters into force. The Court also
points out that circumstances may arise that call into question the effectiveness of the original
investigation (before the entry into force of the Constitution), and there may be obligations to
pursue the continuation of the investigation.

Bearing in mind that the critical event took place during 1999, that TRZ. On July 28,
2014, it issued an order to escort and guard Kti. 1/14 against D.Z. , and that the investigation
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was conducted after the entry into force of the Constitution , the Constitutional Court assessed
that the applicants' constitutional complaint was compatible ratione temporis with the
Constitution. This position of the Constitutional Court is also in line with the case law of the
European Court of Human Rights (see , inter alia, the judgment in Silik v. Slovenia , application
no. 71463/01, 9 April 2009 , §§ 159 and 161; Hacket t v. the United Kingdom , application no.
34698/04, 10 May 2005). The Constitutional Court, for reasons of context, also had in mind
the relevant events before that date.

V) Assessing the issue of timeliness of the constitutional complaint, the Constitutional
Court had in mind that in this particular case the violation of the right to life was highlighted,
which in its procedural aspect is expressed as an obligation of the state to fast thoroughly,
independently and really during the investigation of suspicious deaths. , as well as that this
aspect of the right to life cannot be protected in any other procedure except in the procedure
before the Constitutional Court. On the other hand , the Constitutional Court notes that the
decision of the Republic Public Prosecutor's Office is Ktpo. 58/17 issued on 7 December 2017,
by which decision the legal remedies of the submitters of the constitutional complaint that were
available to them on the basis of the relevant provisions of the Criminal Procedure Code were
exhausted , and that the constitutional complaint was filed on 15 December 2017 within the
deadline of 30 days provided for in Article 84, paragraph 1 of the Law on the Constitutional
Court ("Official Gazette of RS", No. 109/07, 99/11 , 18/13 - Decision US , 40/15 - other law
and 103/15 ) . Therefore, the Constitutional Court assessed that the constitutional complaint
was timely.

In accordance with all the above , the Constitutional Court considers that there are
preconditions established by the Constitution and the Law on the Constitutional Court for
deciding on this constitutional complaint.

5. 4. Starting from the allegations and reasons of the constitutional complaint, as well
as the established factual situation, the Constitutional Court points out the following:

The obligation to protect life under Article 24 of the Constitution, interpreted under
Article 19 of the Constitution , that “the guarantees of inalienable human and minority rights
in the Constitution serve to preserve human dignity and achieve full freedom and equality of
every individual in a just, open and democratic society rights ", points out that in this case the
positions of the European Court of Human Rights expressed in the case Mladenovic¢ v. Serbia ,
application no. 1099/08, dated 22 May 2012, should be applied , according to which: the
obligation to protect life according to Article 2 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms requires some kind of effective official
investigation when individuals are killed on suspicion of using force, either by civil servants
or by private individuals (see, for example, the judgment of the European Court of Human
Rights). Human Rights Branko Tomasic¢ and Others v. Croatia , application no. 46598/06, 15
January 2009, § 62); that this investigation must be effective in that it may lead to the
identification and punishment of those responsible (see Ogur v. Turkey , application no.
21594/93, judgment of 20 May 1999, § 88); that it is not an obligation of purpose but an
obligation of means, which means that the competent state authorities are obliged to take all
reasonable measures at their disposal to provide evidence in connection with that event,
including, inter alia, the cause of death; that any shortcoming in the "investigation" that
undermines its ability to determine the cause of death or the person responsible may pose a risk
that the standard will not be met ( see, inter alia, Bazorkin v. Russia , no. 69481/01, no . 27 July
2006, paragraph 118); that there is an implicit request for urgency and ra zumnom expediency
(see Yasa against Turkey , a submission a number oj 63/1997/847/1054, from 2 September
1998, Reports 1998-VI, pp. 102-04 and Mahmut Kaya v Turkey , application no. 22535/93, 28
March 200, 2000-I1I1, §§ 106 and 107); that although there may be real difficulties preventing
the progress of a particular investigation, a rapid response by the authorities in situations
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involving the use of lethal force may generally be considered essential to maintain public
confidence in the rule of law and prevent any conspiracy or toleration of illegal acts (see Julari¢
v. Croatia , Application No. 20106/06, dated 20 January 2011, paragraph 43); that for the same
reasons there must be a sufficient element of public scrutiny of the investigation or its results
to ensure accountability both in practice and in theory and that the degree of public scrutiny
required may vary from case to case, and that close relatives of the victim they must take part
in the proceedings in all cases to the extent necessary to safeguard their legitimate interests
(see Shanagha v. the United Kingdom , application no. 37715/97, judgment of 4 May 2001, §§
91 and 92).).

Applying the stated general principles to the circumstances of the specific case, the
Constitutional Court first points out that in the case of the 5th High Court in Belgrade -
Department K. Po.2. 4/15 conducts criminal proceedings against the accused T.M., S.P., S.K.,
B.B.,, R.B., VK., A.S., M.N,, RM., S M. and DB, for the criminal offense of War Crimes
against Civilians under Article 142, Paragraph 1 in conjunction with Article 22 of the CPC.
They were charged with committing a war crime as members of the 177th Military Territorial
Detachment in Peja, during the armed conflict in 1999, on the territory of the villages of
Ljubenic¢, Cuska, Plavljan and Zaha¢, near Pe¢.

The War Crimes Prosecutor's Office , having in mind the criminal proceedings in the
case of the High Court in Belgrade - War Crimes Chamber K. Po.2. 4/15, as well as by
reviewing the base of the International Criminal Tribunal for the former Yugoslavia , submitted
the initiative to Kti. 1/14 from 18 May 2014 to initiate criminal proceedings against the suspect
D .Z . On the occasion of the submitted initiative, the OWCP issued an order to conduct an
investigation into Kti. 1/14 of 28 July 2014. D o criminal proceedings (investigations) against
D.Z. there was based on Zinié ijative competent state authority - TRZ , because of a war crime
against the civilian population of a member of a 142, paragraph 1 CRU. D Akle, in this specific
case is taken official investigation , by the relevant government authority. The Constitutional
Court points out that 31 . July 2014, the interrogation of the suspect was interrupted in order to
allow him sufficient time to prepare his defense in accordance with Article 68, paragraph 1,
item 7 ) of the Criminal Procedure Code , and the interrogation was to continue on September
1, 2014, until when it did not come as a result of a lawyer's strike.

After the initiation of the procedure, several actions were taken, among other things,
extensive documentation was obtained, other OWC cases were inspected , and a preliminary
expert study "Responsibility of command structures of the 125th and 549th Motorized Brigades
of the Yugoslav Army for crimes committed by their members and members of other
commands and units in their composition in the area of operation of those brigades for the
period March - June 1999. " Prosecution is don principle decision to examine 14 witnesses , of
whom two witnesses were not examined during the investigation . The suspect and the defense
counsel template Ozil as if four witnesses , two of which have not been tested. The suspect and
his defense counsel / deputy defense counsel, as well as in most cases the lawyer's trainee
lawyer, were present at the examination of the witness.

Lawyer N . T . the 24 December 2015 delivery io power of attorney for the plaintiffs,
on 16 June 2016 template Ozio examination of several witnesses - nine witnesses nav €o's
name, and three witnesses nav eo is their function during armed conflict 1999. The OWCP
found out the names of these persons, who were questioned without the presence of the injured
party's attorney. The attorney was present when other witnesses were examined (a total of four
witnesses) , and a meeting was held on December 13, 2016, to examine the other witnesses . N
and the meeting , which was held in TRZ , discussed is the examination of other witnesses and
the reasons why certain witnesses can be questioned. Namely , the minutes from the meeting
show that witness Lj . A . n i is not be questioned due to severe disease, and for the two
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witnesses (Z, R, and D, Tr . ), there were difficulties in determining the exact address, or the
delivery of calls.

The investigation was completed on December 13, 2016, and lasted a year and five
months in total. The Constitutional Court , having in mind all the above, determined that the
War Crimes Prosecutor's Office undertook all actions, with adequate urgency, obtaining all the
necessary material. In doing so , the Constitutional Court points out that the investigation
gathers evidence and data necessary to decide whether to file an indictment or suspend the
proceedings, evidence necessary to establish the identity of the perpetrator, evidence for which
there is a danger that will not be able to repeat at the main trial or their presentation would be
difficult, as well as other evidence that may be useful for the procedure, and whose presentation,
given the circumstances of the case , proves expedient , as in Article 295, paragraph 2 of the
Code on criminal proceedings stated. Also, it follows from Article 310, paragraph 1 of the
Code that when he finds that the state of affairs in the investigation is sufficiently clarified, the
public prosecutor will issue an order to complete the investigation , which he will deliver to
the suspect and his defense counsel, if any, and notify the injured party.

The Constitutional Court notes that from the cited legal detachment aba follows that
in this stage of collecting evidence and daci sufficient to clarify matters and to decide on the
further course of the proceedings, but not necessarily all the ( proposed ) evidence and data.
The Constitutional Court notes that the small number of witnesses proposed by the OWCP ,
the suspect and the injured party remained unanswered. It should be borne in mind that, when
analyzing the investigation in light of the violation of the right to life, the obligation of public
authorities - obligation assets, not liabilities goal .

In view of all the above, the Constitutional Court determined that the same raga was
against the suspect D.Z. was urgent and effective, and assessed that there was no violation of
the procedural aspect of the right from Article 24 of the Constitution. Also, the Constitutional
Court had in mind that the attorney of the injured parties filed an objection against the disputed
act of TRZ Kti. 1/14 of March 1, 2017, which was rejected as unfounded by the disputed act
of the Republic Public Prosecutor's Office Ktpo. 58/17 of 7 December 2017.

Starting from all the above, the Constitutional Court found that the complainant was
not a violation of Article 24, paragraph 1 of the Constitution and the constitutional appeal
dismissed as unfounded, pursuant to the provisions of Article 89 , paragraph 1. The Law on the
Constitutional Court, deciding as in the first part of the proverb.

6. The Constitutional Court was also asked the constitutional question whether it was
even possible to conduct an investigation / criminal proceedings against the accused D.Z. on
the basis of command responsibility, which indisputably requires an answer due to the wider
importance for the protection of human rights and fundamental freedoms of both the accused
(s) and the injured party (s) in similar situations.

The Constitutional Court notes that the War Crimes Prosecutor's Office also conducted
a search against the accused D.Z. in the case of Kti. 1/14, due to the existence of grounds for
suspicion that he committed the criminal offense of War Crimes against Civilians under Article
142, Paragraph 1 of the CPC in conjunction with Article 30 . KZJ. The order to conduct the
investigation states, inter alia, that “the established elements of command responsibility
relating to the suspected commander of the 125th Motorized Brigade D.Z. , above all, his
formal status, ie the command position of the commander of the 125th mtb derive from the Of
the High Court in Belgrade in the case "Ljubeni¢, Cuska, Zaha¢ and Pavlan", from the
statement of D.Z. which he testified as a witness in the Haradinaj et al. proceedings before the
International Court of Justice in The Hague on 9 August 2007, in which he claims that on 12
June 1998 he was appointed commander of the 125th mtbr. in Kosovska Mitrovica, and that
the brigade was subordinated to the Pristina Corps in under the command of General N. P ".
Therefore, in the specific case , the defendant was liable on the basis of command responsibility
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for the criminal offense under Article 142, paragraph 1 of the CPC in conjunction with Article
30 . KZJ.

The Constitutional Court finds that the Law on the Organization and Jurisdiction of
State Bodies in War Crimes Proceedings applies to two categories of criminal offenses: 1)
criminal offenses listed in the Statute of the International Criminal Tribunal for the Former
Yugoslavia (ICTY), formulated as “ grave violations of international humanitarian law
committed on the territory of the former Yugoslavia since January 1, 1991 ", as well as 2)
certain exhaustively listed international crimes contained in the Criminal Code of Serbia, which
includes crimes against humanity and other goods protected by international law , as and 3) the
criminal offense of aiding and abetting the perpetrator of a criminal offense, when it relates to
one of the aforementioned categories of international criminal offenses. The acts listed in item
2) include genocide, war crimes against civilians, war crimes against the wounded and sick,
war crimes against prisoners of war, organizing and inciting the commission of genocide and
war crimes, use of illicit means of combat, illicit production, trafficking and possession
weapons whose use is prohibited, unlawful killing and wounding of enemies, unlawful seizure
of property from the slain, injury to parliamentarians, cruel treatment of the wounded, sick and
prisoners of war, unjustified delay in repatriation of prisoners of war, destruction of cultural
property, misuse of international symbols and aggressive aggression. There is , otherwise ,
classified the two crimes, which did not exist in the Criminal Code of the SFRY and later the
FRY and Serbia, until 2006, which means that such crimes were not applicable at the time of
the civil war in Yugoslavia in the 1990s year, as well as during the NATO aggression on the
FRY in 1999, and during the armed conflict, separatist armed rebellion, terrorist activities, the
so-called. KL A and anti-terrorist activities of the Yugoslav Army and Serbian police in Kosovo
and Metohija. These are crimes against humanity (Article 371 CC of Serbia, as well as a
criminal offense under Article 384 of the CC of Serbia - failing to prevent the commission of
offenses against humanity and other goods protected by international law, which is in fact
criminalizing command responsibility. The classification of these two offenses set of criminal
offenses in respect of which special rules of concentration of actual jurisdiction apply in
combination with sui generis application of the universal principle of validity of Serbian
criminal legislation, is not disputable in itself, but from the point of view of the principle of
legality, ie its lex praevia element, crimes committed before the entry into force of the CC of
Serbia in 2005 (entered into force in early 2006), because these two crimes were not prescribed
in the CC of the SFRY, nor in the CC of the FRY, which were in force during the civil war in
the former SFRY, as well as during the aggression on the FRY in 1999, and the retroactive
application of the current Criminal Code is not constitutionally possible here , because in this
particular case not a more lenient criminal law ( see the subject of the European Court of
Human Rights Korbely v Hungary , Application No. 9174/02 , decision of 19 . September
2008 ).

Therefore, the Constitutional Court considers that the institute of command
responsibility in the Republic of Serbia can be applied only from the entry into force of the
valid Criminal Code (" Official Gazette of RS", no. 85/05, 88/05, 107/05, 72/09 and 111/09),
on January 1, 2006, and whose retroactive application is prohibited in accordance with the
principle of legality, which is guaranteed by Article 34, paragraph 1 of the Constitution, as well
as the Criminal Code itself - Article 1, command responsibility is implemented by this the Code
as a separate criminal offense of not preventing the commission of criminal offenses against
humanity and other goods protected by international law under Article 384 of the Criminal
Code. So did other states, such as Germany in its International Penal Code
( Volkerstrafgesetzbuch - VStGB ) , when it prescribed in § 4 the criminal offense of liability
of a military commander and other superiors ( Verantwortlichkeit militdrischer Befehlshaber
und anderer Vorgesetzter ) .
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Having in mind all the above, the Constitutional Court assessed that in the specific
case the conditions for conducting an investigation , ie criminal proceedings, against the
accused DZ , due to the lack of command responsibility in the legal system of the Republic of
Serbia before January 1, 2006, were not met . Conducting an investigation , ie criminal
proceedings on the basis of command responsibility for criminal offenses committed before 1
January 2006, would be disputable from the point of view of guarantees established by Article
34, paragraph 1 of the Constitution.

7 . In relation to the alleged violation of the right to a fair trial, the
Constitutional Court points out that, starting from the content of the right to a fair trial
determined by the Constitution, this right in criminal proceedings is guaranteed primarily to
the accused, since in that procedure the ground of suspicion was decided. for initiating
proceedings, ie on charges against a person. In that sense, when an investigation has been
conducted against the defendant by the competent public prosecutor, it is in the exclusive
competence of the public prosecutor to decide whether the results of the investigation provide
sufficient grounds for filing an indictment with the competent court. Therefore, a person who
has the position of injured party in criminal proceedings cannot invoke that his right to a fair
trial has been violated by the fact that no criminal proceedings have been instituted against the
defendant, or that the criminal proceedings have not ended with the conviction of the accused.
criminal sanction.

Starting from the previously stated, and having in mind the allegations of the
constitutional complaint and the procedural position of the applicants in the case of the War
Crimes Investigation Court. 1/14 , the Constitutional Court assessed that the constitutional
complaint, ratione personae , was incompatible with the stated violation of the rights from
Article 32 of the Constitution, and, in accordance with the provision of Article 36, paragraph
1, item 7 ) of the Law on the Constitutional Court, rejected the constitutional an appeal in
relation to the alleged violation of the right to a fair trial, resolving as in the second part of the
dictum.

8. The Constitutional Court is due to the character s ¢ o dluke to protect
constitutionality and legality , human rights and civil liberties , pursuant to Article 49,
paragraph 2 of the Law on the Constitutional Court decided that the decision published in the
'Service .

9 . Following all the above, the Constitutional Court, on the basis of the provisions of
Article 42b paragraph 1 item 1 ) and Article 45 item 9) of the Law on the Constitutional Court,
rendered the Decision as in the dictum.

PRESIDENT OF THE CHAMBER
Snezana Markovic , s.r.
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